GOVERNMENT OF NATIONAL CAPITAL TERRITORY OF DELHI

FINANCE (ADMINISTRATION DIVISION) DEPARTMENT
4™ LEVEL, ‘A WING' DELHI SECRETARIAT

I.P. ESTATE, NEW DELHI-110002.

No. F.4(22)/Fin (T&E)/0T-0BIPF-Ilic g f'f, / 58 Dated:- § ﬂ/ ”JF/M‘“—*!
To

All Addl. Chief Secretaries/Pr. Secretaries/
Secretanes/Head of Department(s) of all
the depanments of Govt. of NCT of Delhi.

Subject: Regarding conduct orientation programmes though online for extend
facilitations to insolvency proceedings.

Sir,

I am directed to forward herewith the D.O. letter Mo. Adv-11/1/2020-
IEBI147/1901 dated 09/06/2021, alongwith its enclosures, of Shri Rajesh Kumar Gupta,
Chief General Manager, Insclvency and Bankruptcy Board of India regarding conduct
orientation pregrammes, though online, for officers of departments under your charge
for extending facilitations to insolvency proceedings under the Insolvency and
Bankruptcy Code, 2016.

Yours faithfully,

Encl: as above i
. qﬁ, "
fL/(E

(RAVINDER KUMAR)
DY. SECRETARY (FINANCE)

Copy to:

1:/54 \«'-'malysl with the request to upload the same on Website of Finance
Department and all the Departments are requested to download the same from
Website of Finance Department (No hardcopy of enclosures will be dispatched to
any Drganriatmmmeplt J
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This is in continuation of our fettéts of even number of 7 September 2020 and 18" November 2020
(Copies enclosed for ready reference) requesting 1o extend facilitations 1o insolvency proceedings
under the Insolvency and Bankruptey Code, 2016,

2. A key facilitation is submission of claims in time. Delay in submission hampers the insolveney
proceedings, and compromises interests of the claimant / ereditor, In this connection, | draw your
attention to two recent orders / judgements having a bearing on claims of Government:

(1) In Oy, Commissioner of Customs Vs, Jyoti Struciuces Limited & Ors., [14 1218/MB/2020 in CP{IR)
H37MB201 7], an application was filed before the Adjudicating Authority seeking condonation of
delay by 1111 days to submit the claim, as the resolution prolessional refused to admit claims on the
ground that the resolution period of 270 days was over and the resolution plan was also approved by
the Adjudicating Authority. The application was not found maintainable.

(i) In Cihranrashyenn Mishre and Sons Privere Lintited (Civil Appeal No. 8129 of 2009 with WP i ‘fvil)

) No 177 of 2020 and Civil Appeals No. 1350-1554 of 2021 ], the Supreme Count clarified that on the
F date of approval of resolution plan by the Adjudicating Authority, all such claims, which are not a part
L of resalution plan, shall stand extinguished and no person will be entitled to initiate or continue any
] proceedings in respect 1o a claim, which is not part of the resolution plan.

3. In view of the above, | request you to kindly arrange to put in place a mechanism that ensures
submission of claims in resolution and liguidation proceedings under the Insolvency and Bankrupley
I.E"Bj:'““ Code, 2016, well within time, on behall of the Government.,

- -ﬁ'hu lnsolvency and Bankruptey Board of India has been conducting orientation programmes for
sy (fy, ) sensitizing officers of Government agencies for better appreciation of the provisions of the Code. We
}1'( Wwould be happy to conduct similar orientation programmes, though online, for officers of the concerned
Y - G = —— —_—

rnment departments in your state/LT.

h - . Yours sincerely,
£ . (-
c - et

(Rajesh Kumar Gupta)

~  Shri. Vijay Kumar Dev , IAS
v*  Chiefl Secretary

Y Delhi Secretariat, IP Estate

New Delhi = 110002

h“:., Encls.: As ubuve,







Tnsolvency and Banlarupicy Board of India
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Hajesh Kumar Gupie E-mail; rajesh.guptaGT@ibbigovin Web: wwwibbigovin
Cliel Generl Menager
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Mo. Adv-11/12020-1BBL/ 1065
18" November, Z0Z20
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wilijeet: Sensitisation and Crientation programmes for Oicers of the Siate Agencies regarding
ey isions ul the Inselvency and Bankruptey Code, 2006,

Il refier o our letter dated 07" September, 2020 (copy enclosed for ready reference), on the
abwwve mentioned subject.

2 As vou may be aware, the Code incentivises, facilitates, enables, and empowers market participants
e resulve insolvency: rescue a viable firm and clese an unviable one. 1t balances the rights and
miterests ol ol stakeholders; secures minimum entitlements for creditors in a resolution plan and
prowvides i wanterfall mechanism for distribution of proceeds of liquidation, amongst the stakeholders.
It prreseribes the manner and exient of participation of varipus agencies - Government, Central as wel|
da Stote. Regulaors, other Authorities and PSUs - in the corporate insolvency resolution and
lguidation processes.

10 cum writing this letter to reguest you to inibale suitable steps for sensitising the relevant Sute
dgtencies under your control, to proactively participate in corporate insolvency resolution and
Lspudation provesses, 10 protect their imerests and derive full benetais ol the Code.

4. As purt of s advocacy initiative, the Insolvency and Bankruptey Board of Indin has been
comducting vrieniation programmes  for the benefit of officers of Siate agencies, for better
appreciation of the provisions of the Code, We would be happy to organise a hallfull day, virtual
sonstlision and orientation programme for officers in the agencies under your jurisdiction. In this
comeclisnt, we ane enclosing tentative structure of the proposed programme. We request you
peerersh o sinibalde dotes i the months of December 20200 anuary 2021, 10 enable uz 1o conduct the
progrnmmie and o ensure participation of all concemed olficers in the same. Needless o mention that
the logisiies aod costs reparding srrangemaents of webenst and resonrce persons for the programme
ol e taken care by the Board,

ansking Terward W your suppert and cooperation o accomplish this mutsally beneficial initintive.

L3t A wif dadda, ) Yours sincerely,

-

(Rajesh Kumar Gupta)
Email: workshop. ipipibbi.gov.in
shirt Vigny Kumar Dev, 1AS
el Seeretary ol Delhi
sevielorml P sione
STRTTRN b ) | LT [T

Lol
1w earlier Letter dined 07" September, 2020
Y Demtaiive Struetune of the propesed Progranimee.






IS RETST ol gy syaren A
Insolvency and Bankrupicy Board of India

T Floor, Mayur Bhawean, Connaught Place

— Mew Delni-110001 Tel: +51 11 23462801
D 1. 5. Sahoo E-maii: chairpersoni@ibi govin Web.: www.ibbigovin
Chairporson Mo, Adv-1 ULI'II}EU*-[BB!JJ U372
7™ September, 2020

DEawe g, D ad,

Fhe Insolvency and Bankruptcy Code, 2016 (Code) is one of the deepest eeonomic reforms, I
provides [reedom of exit, the ultimate economic feedom, dnd has potential to push up the
growth rale by a few percentage points. A copy of the Code is available at BRI wiehsite

o jhving vy ol

2. The Code incentivises, facilitates, ennbles, and empowers market participants o resolve
insolvency - rescue & viable firm and close an unviable one, It balances the rights and interesis
of all stakeholders - secures minimum entitlements for creditors in & resolution plan wnd
provides a waterfall of stakeholders for distribution of proceeds of liquidation. It prescribes the
manner and extent of participation of State Agencies - Government, Central a3 well as State,
Regulators, other Authorities and PSUs - in the corporate insolvency resolution and liguidation

ProCesses.

. T am writing this letter 10 request you to kindly vse your good offices in sensitising the
relevant State Agencies to prosctively participate in corporate insolvency resolution and
liguidation provesses 1o protect their intesests and to focilitate these processes w derive full
benerits of the Code. | am enclosing a note elucidating the role of State Agpencies in thess
processes along with an illustrative list of facilitations they onght to do.

4, The Insolvency and Bankruptey Board of Indie has been conducting orientation progrommes
For officers of State Agencies for better apprecintion of the provisions of the Code, We would
be happy fo extend the similar facilittion for officers in the Sue Agencies in your State, [ will
b grateful 1o receive any suggestion and feedback from vou in this regard,

WA ey e *’::I’“:"’ _ Yours sincerely,
™ B Tallu
(M. 5. Sahoo)

shri. Vijay Dev, 1AS
Chiel Seeretary of Delhi
Secretarial, [P BEstale
Mew Delhi = 110002

Encl.: As above,






e of Stuve Apeneies i Corporate tnsehvesey Resolution and Liguidation Processes'

Ihe nselvency and Bankrupicy Code, 2016 {Code) consolidwes und amends the laws reluting
w rearsanismtion snd insolvency resolution of corporate persons, pantnership firms and
individuals in & time bound menner for maximisation ol e value of assets ol such persons, to
sramaote entreprencurship, availubilive of credit sed balance the interests of 2l the stakeholders.
The first order objective of the Code is resolution. The second order objective is maximisation
ol vitlue of asse1s of the finn and the third order objectives are promoting entrepreneurship,
availability ol credit and balancing the imerests of stakeholders. This erder ol objectives is
spcroseney, us held in Biman Inhvotiies Lid ¥y Bok of Beroda & A [CA (AT} Ing) 82/2018
& (sl

3. The Governiments are the largest stakeholders of the Code a3 it comributes (o economic
wrowili, promotes entrepreneurship and availability of credit, rehabilitwies a company in
distress through resolution process, and releases under-utitised resources 1o more efficient uses
through liguidation process. The Central Government has been driving the implementation of
the Code. It subordinated its dues (o elaims of even unsecured Fnancial creditors. It pushed
large corporates with high non-performing ussets (NPAs) inte insolvency resolution process in
the early days of distress. It made several changes in laws reluling o banking, revenue,
company, eic., 10 fagililae the smoeth implemenation of processes under the Code. 11 has
smended the Code five times in the last three years to address challenges arising from
implementation of the Code, in syne with the emerging merket realities, wo [irther its
ohjcetives.

3. The adjudicating Awthority (AA) under the Code - the Mational Company Law Tribunal
(MCLT). the Appefiate Authority - National Company Law Appellate Tribunal (NCLAT), the
High Courts and the Supreme Count have delivered numercus landmark judgments setiling,
clurifving snd affieming the role of Government and various autherities in the processes under
e Code. This note explaing some aspects of this role, based on provisions in the Code and
emerging jurisprudence, and provides a rationale for the same for better appreciation.

Primacy of the Code

4. The Code provides that its provisions shall prevail over anything inconsistent with in any

atler law. The Supreme Court upheld this in several maiters and contexts:
(i) Int frmonvesive Inclustries Led. Ve JCICE Benak & Anv. [CA No, 8337-8338 of 2017, it held
that the Code shall prevail over stme ennctments, including the Mahorashiva Relief
Underinkings {Special Provisions Act), 1938,
i) In Pr. Commissioner of frcome Tox v, Monnet Iprat Avid Energy Lid, [SLP No. 6483-
2018 & mher petitions!. it held that the Code would override anything inconsistent contained
in any viher enaciment, including the Incume-Tax Act, 1961,

Taix s

5. The Code balnnees the inerests ol all stakeholders, including Govemnment. It provides for a
waterTall which specilies priority of various stakeholders for payment from the liguidation
proceads. Stikehalders placed higher in priarity et paid first, and the claims of the next set of
stiheholders placed next in priority are considered only i there is any surplus afier Tully

=

L Fiiiw el By Been peepred for sk purpass off clvaing swenedis s spphooen of medvecy o This 1o i 2 guids T wakang e
Focod Tl Sy Aot Cuitaersiah uf whcrytee. The nsar vl sy iy rlovant oo of B osd J of doel pfcialoss! advee 10
Froe i b sl ety it ot dhactsin i ety mislicr v ot 18 L Tt
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satisfving the claims of the prior sei of stakeholders, Government ais pliced in 1he waderiil
after unsecurcd financial creditors, The Code also provides minimum eniitlcmenie for
D‘P‘:"lltin“ﬂnl credilors and dissﬂlﬂing financis! creditors wmder a resphiion |'_|I;|,|'| i ocage o
corparate insalvency resolution process (CIRP). It empowers the linancial creditors 1o decide
distribation of valve realised under a resolution plan among the sikeholders,

6. The definition of “operational debi” in the Cade makes it clesr thin Gaovernmend dues fre

aperational debt and Government is an aperational creditor, Several judgments have realfimned

this:
(i) In Pr. Director General of Income Tox (Admn. & TPS) Vs Mfs. Sywergies Donvay
Amiimative Lid. & Ovs [Campeany Appeal (AT) (hrsalvency) No, 205 of 2007 and conuected
maentlersf, the NCLAT clarified that the stanrtory dues such as income tax, sales tax, value
added tax and various other taxes fall within the definition of "operaiional debt’ under saction
5{21) of the Code and the stattory authorities claiming the aforesaid dues are uperational
creditors under the Code.
(ii) In Leo Edibles & Fats Lid Ve, The Tax Recovery Qfficer (Centrali freoue Fox
Deparnnent, Nyderabad and others (WP No. 8560 af 2018], while deciding upon the nasure
of security interest of Government dues, the High Count of Andhra Pradesh made it clear thai
the Govemment dues like income-tax des are unsecured creditors and do not enjoy the stais
of a secured creditor. The tax dues, being an input 1o the Consolidated Fund of India and of
the States, clearly come within the ambit of section 53(1)(e) of the Code.

7. Qrdinarily Government is an operational creditor. Government or any of its sgencies could
be a financial creditor if the debt comes within the definition of financial debt. The Code
defines the rights and duties of financial creditors and operational ereditare in CIRP and
secured and unsecured creditors in liquidation process.

Corporaie Insalvency Resolution Process

E. A hreshold amownt of default entitles a ereditor or the CD itself to file an application o
initiste CIRP of the company, IT the application is admiited, the CIRP commences, the
company moves away from ‘deblor-in-possession’, management of company and ils assets vesi
in an inselvency professional (IP), who runs the company as a going concern, and a commitier
of ereditors (CoC) is constifuted to evaluate options for the company. The 1P invites claims
from stakeholders, based on the same and other relevant records, prepares an infarmation
memorandum. He makes available information memorandum and invites feasible and visbic
resolution plans from eligible and cradible resolution applicants for resolution of insolvency of
the company. If the CoC approves a resolution plan within the stipulated time with 66 per cam
majority, the company continues a5 & going concern, [Tthe CoC does not approve a resolution
plan with the required majority within this period, the company mandatorily undergoes
liquidation.

(a) Submission of Claims

9. On commencement of CIRP, the IF invites claims from creditors to ensure thet the resaluiion
plan makes provisions for such claims. A resolution applicant submils a resolution plan afier
considering all available relevant information, incheding the cliims, IT claims are entenzined
afier approval af resolution plan, this would discourage prospeciive resalution applicants from
sutbmifting resolution plans, leading to liquidation ol companies, and defeating the objeciive ol
the Code. In Commmnittee af Creditors of Exvar Steel Indiee Lintred Ve Selelt Kiviven Crngnies o
Orx. [Civil Appeal No. B766-67/2009 and other patitions], the Supreme Court ahserved that a
success [ul resolution applicant eannot =suddenly be Meed with *undecided’ cleims alier {he
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ealution sl subinined by him bis been sccepled, ne this would theow into uncerizinty in the
pritouts gt abilke by bim. For feor of fresh claims coming up, resolution applicants may not be
wilfim o swehmil resoludiog plas.

li, The Code envisages submission of claims by creditors b time. Non-submission of clsims
i 1 CTRF i thme may lead 1o loss 1o the State Exchequer. In Stare of Harvena Fr. Uliam Sieips
Lerd [Company Appeal {AT) (Insolvency) Mo, 31972020], the NCLAT obscrved that the
appellant had failed to file the claim before the RP and has no right to elaim its dues from the
resolution applicant. It held that a successful resolution applicant cannot be burdened with past
Habilities since this would make i1 impossible for it to run the business, ultimately defeating
the entire purpose and mechanism of the Code. The A&, in 1. B Rinvichandrarn, RP Fs. The
Axmr, Commizsioner (8T and 12 Ovs) [MA 129822019 in [BAA 3020 8), beld that being an
operational creditor, the tax zuthorities are a1 libery to make their claims before the resolution
profussional {RP) instend of'insisting upon him 1o pay the pre-admission dues before accepting
the tax linhilities arising during the corporate insolvency resolution process (CIRF) period.

11 In Stare aof Harvana Vs, Una Steips Lid, (supra), the NCLAT observed that the approved
Resalution Plan is binding on all the siakeholders; therefore, the appellant must abide by the
serms of the approved resolution plan, In e Tech Nathdwara Cememnt Lid. Vy. Union of
fuedir ated s, [DB Civil Writ Petition No. 9480/2019], after implementation of resolution
plan, the Central Goods and Services Tax Depeniment issued demand notices 1o the corporate
debior (C'D) on the ground that the RP / commites of creditors (CoC) did not pay entire dues
of the Depariment as ¢laimed in the resolution process and they were not heard ar the time of
approval of resolution plar. The High Court of Kajesthan set eside the notices issued by the
Department 28 illegal, stating that the fresh demand notices are ilbegal and arbitrary, It observed
that the authorilies should have adopted a pragmatic approach anJ immediately withdrawn the
deimands rather than indulging in a wially frivolous litigation.

() wioritturium

12. The CIRP envisages a calm period to enable the stakeholfers to work out a resolution
peacchully and the CD continues s a going concern. It prevides for a moratorium that prohibits
instittion or continuation of suits or procecdings against the CO 2nd any alienation of propeny.
In iitgdy Inefustries Leed, Ve, Aszisrenr Connmissioner of fneome FTax (TDS) and Anr, [I4 Mo,
FL20IR in CPAR0GE20IE], the AA held that the proceeding before the Income Tax
Drepartment which has resulted in freezing of the bank aceounts is a proceeding of quasi-
judicial nature nd continuation of such a proceeding during moratorium period is illegal in
view of the pruhibitions under section 14 (1) (a) of the Code.

1 3. The Code prohibits recovery of any “propeny” by an owner or lessor where such property
i pecupied by or in possession of the CO. In Rojendra K. Bhutta Fr. Moharashira Howsing
cned Area Developmen Autherity awd Anv. [l Appeal No, 12248 of 2018], The CD had
ertered inte 0 Joim Development Acrcement (JDA) with MHADA. On the CD getting into
CIRP. BHADA issued netice 10 the CD for wermination of JDA and 1o handover possession of
e b aind i struciures, An application 1w restrain MHADA from taking possession was
Jdismissed by the AA siting than secvion 1401 )(d) does not cover licences 1o enter upon land
vovered under JIA. On appenl, the NCLAT held that the land belongs o MEADA and cannot
b treated g an asser of the OO0 under section 14010d). Whilk setting wside the order of
NOELAT, the Supreme Court held that secrion 146(1)(d) speaks about recovery of propeny
"rccipied™, Iv does pot reter 1o rights or inleres1s cremed in progerly but only acwal physical
vwcupation ol the property. The JI2A has granted & license 1o the CD 1o emer wpon the property,
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with 2 view o do all the things that are mentinned in iv and hence the properiy i< in pocssssion
of the CD. Therefore, the Iand is coversd under section [A01)(d), W reiterted thae (7 ilere i
any clush between the MHADA Aci and the Code. the laiter shall grevail,

14, The Code mandates that the Cemtral Governmen or the Stale Government or any bocal
authorily, or any sectoral regulator shall noi suspend or lerminate any license, permit,
registration, quota, concession, clearances or a similar prant or right given by it on the srounids
of insolvency, subject to the condition that there is no defaull in payment of currem dues arising
from their use or continuation during the moratoriun period. In Aivee! Limited [AL4-3372018
in CP(IB)-208/(MB}2018] and Dishwer Wireless Limired [MA-336/2018 in P8I
F0XMB0IE], the AA observed thal license is essential for the business of the €D, A
resolution applicant will show interest in the business of the CD if it halds licence, Since na
other valuable assat is available to the CD, no resalution applicant would show interest jn it
business revival. Licence / spectrum i€ thus sine qua non for getling good resolulion plan. The
AA directed: ™. wirhin the rcope wid ambit af Insalvency and Bankrapier Cade, 2006 hereby
instrict the eancered DoT authority nat to make any atempt i concel the imprnigaed ficeave
ixsuied in favoir af the debior congpany,™

15. The Code prohibits discontinuation of critical services, It provides that such goods and
services, which are eritical 1o keep the CD as a going concem, shall nat be terminated.
suspended or interrupted during the period of moratorium, except whare such CD has net paich
dues arising from such supply during the moratorium period, It alse prohibits discomtinuation
of essential goods and servicss to the CD,

{e) Offences

16. The Code insulates the successful resalution applicants against the lability of the CD for
any offence commitled prior to commencement of insolvency proceeding, It mandetes that the
Hability afa CD for an offence committed prior to the commencement of the CIRP shall cease,
and the CD shall not be prosecuted for such an offence from the date the resolution plany has
been approved by the AA, if the resalutien plan results in the change in the management or
contral of the CD 1o an unrelated persan. However, the persons, who were responsible to the
CD for conduct of its business at the time of commission of such offence shall cominue to be
liable for such an offence. Similarly, no action - attachmem, seizure. retention or canfiscution
- shall be taken against the property of the CD in relation 1o an offence cammitied prior o the
commencement of the CIRP ol the CD, where such property is covered under a resalution plan
approved by the AA, which results in the change in control of the CD or sale of liguidation
assels (0 an unrelated person. This protects the boma fide resolution applicant and buver of
liquidation asscts from enforcement action. However, the CD shall extend all assistance and
co-operation to any authority investigating an offence comunitted prior 1o the commencement
of the CIRP,

£

17. In Tata Steel BSL Limited & Awmr. Px. Lhvion of India & Anr. [IVP(CRIL) 303 ] e
trial Court toak cognizance »f the offences punishabic under the Companies Aet, 2013 and the
Inclian Penal Code, 1860, bazed on a complaint Rled by the Serious Fraud Investigation O Mee,
The petitioner submitted that it 1ook over the CD through o resalitizn plan and seetipn 324 of
the Code discharges it from the proceeding before the trial Court. The High Court held that the
CL weuld not be liable for my offence committed prior 1o commencement of the CHRP. I alan
clarified that such an order will not affect the prosecetion of the ersiwhile PROMOLETS Or any
officers who may be responsible for committing the affences. In JSU Sreed Ll s, Makender
Kunrerr Khandotwel & Ovs. [CAGATInxlMa, 9372019 & (] the NCLAT observad thi
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ot 33A sugyesis thai the El¥other investigating ayencies do not hisve the powers to altuch
amsets ol The U0, once s resolution plan siands spproved and the criminal investigaions against
the 0 stoves ghated. [t further observed that the intent and purpose of secuion 324 isw provide
cerbainty to the resalution upplicant that the assets of the CD, as represented to him, and fas
which he proposés 1o pay valee” considerstion in tegms of the resolution plan, would be
available 10 b i the same manner o5 o the 1oee of submission of the resolution plun.

wurpureie Liguidatios Frogess _

18. The liguidation process commences on failure of CIRP 1o vicld a resolution plan. The RP
appoimed for the CIRP typically acis as the liquidator for the purpose of liquidation. The
ilguidutor makes a public snnouncement inviting claims and verified them. He takes into his
custody or control of all the asseis of the CD and forms a liquidation estate. He endeavours o
sell the assels of the lguidation estate through public swction, in consultation with the
Stakeholders consultution commitiee, He distributes the sale precceds among the siakeholders
us per the waterfall. On competition of liquidation process, the liguidator submits an application
with the [inal report o ihe AA Tor closure of the liguidation process and dissolution of the CD.

(a) Claims

19, The liguidator invites claims from credilors 10 ensure that they can be paid as per waterfall
fromn the sealisution from sale of liquidation estate. [n Leo Edibles & Fens Lrd. Vs, The Tax
Recovery Cfficer (Central) Income Tay Deparineent, Hyderabod and others (WP No. 8560 of
2014}, the High Court held that the Income Tax Department necessarily must submit its claim
ter the liquidator for consideration as snd when the distribution of the assets, in terms of section
531} of the Code, is taken up.

20, The priority in waterfall cannot be disturbed, In Leo Edibfes & Fois Lid. fsupra), the High
Court held that the Income Tax Department cannat claim any priority merely because the order
ol the nitachmem was long prior to the initistion of liquidetion proceedings under the Code.
Even i the order of atnachment constitutes an encumbrance on the property, it still does not
have the effect of taking it out of the purview of section 36(3)(b) of the Code. The said order
of anachment, therefore, cannot be faken w be a bar for complerion of the sale under a
liquidation proceeding under the Code. In Om Prokash Agerwal Vs, Tax Recovery Qfficer 4 &
A, e No, 300, TA-RI202020 I CPA2MZ01E], the Tncome Tox Department submitted thas
the ineeine ox provecdings have overriding effect against other cnactments and money
wihached by it is no more gn assel of the CD. The AA held that the monies of the CD lving in
the bonk sccounts shall be consiroed 1o be an esset of the CI3 even if an attachment order is
passed againsl the same. It noted thm section 178 of the Incomeanx Aet, 1961 has been
amended 10 allow the Code w have overriding efMeet and accovdingly directed the Bank 10
delneeze the aecounts,

[} Rloraiorivm
21, The marmerium declured during CIRP censes when the AA passes an order for liquidation
ol the C1). However, during liquidaion period, no suit or other legal proceedings shall be
imstituted by or against the CD, except by the liquidator, on behalf of the CD, with the pricr
aprroval of AA.

(e L ienees

12 The prisection onder section 324 is also available W sale of liguidation assets, In We Anif
Lo, e Ldgpuichoatenr appedied in vespeed of Faressa Deper Linsired Fy, Degaty Divector,
irvetpraic of Eaforcesmes, Delly wid SBER Bank Vy, Varrsano Ipor Limited fIA (18 No.
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SKBAN20 in CF (1B) No. 343/KB/201 7], the Liguidator sought permissinn oo =il the gaeis ol
the CD which were atinched by the ED. who ohjected on ground that an application unde;
section 32A can be made only after the lquidation process is over and ean he fled anly by the
successful resolution applicant and nod the liquidator, The AA held that section 324 s
applicable to the assets of the CT undergoing liquidation and a liquidnior can fle an application
like the ane in hand. Tt further held that a hquidator can proceed with the sale of the assels even
ifit is under attachment by the ED, to continue the time bound process of liquidation under the
Code and upon completion of the sale proceedings, the buyer can take appropriaie sieps 1o
release the stiachment. i Anil Goel, Lignidator Vs, Dy, Director, Directorate af Enforcement
in the marter of REI Agro Linvited {CA (18) No. 433K RBR0I8 in CP (1B) No. 738 207 7], the
liquidator sought ordars against the ED to release the attachment of asseis of the C1). The AA
observed: "l any case, the Court established wnder PMLA Aet being a crimingl Conrt e
anly decide whether the praperties piisched duwring investigation from poxsexsion of the
Corporate Debior could be said 1o be the properties acquired by theat wueing proceeds of te
crime. It s for this Treibinal to decide ac to how the praperties and assets af the Corporare
Debtar smder liguidation can be apprapricied. The Liguidaior musi get possession af thage
properiies altached by the Enforcement Direcior, New Delfi.”

Assistagee fo Insalvency Professiona!

23. An [P, when acting as an [RP, RP, or Liquidator, is vested with on array of siawiory and
legal duties. He manages operations of the company as a going concern, protects the value of
its property and complies with applicable laws on its behalf in a CIRP. He takes cusiody of the
assels of the CD and selis them in a liquidation process. As clarified in Asser Recanstruetion
Company (Indip) Pwt. Lid. Vs, Shivam Water Treatess Pvi. Lid. [C.P. NoJiB)1882
(MBY2015], an [P is acting as an officer of the Courl and any hindrance in the working of the
CIRP armounts to contempt of court. In discharge of dutics. he often does not receive required
co-operation and at times encounters hostility and violence. [n several such instances, the AA
hes directed the Police 1o provide protection to IRF. RP, or Liguidator 1o enable him o
discharge his duties and the Police has been providing necessary prolection.

Request

23. It is felt that there is a need [or synergy between the corporate insofvency resolution and
liquidation processes under the Code and the actions and the proceedings of Siate Agencies -
Governments, Repulators, FSUs and oiher Authorities - to ensuve revival of companics and
value maximisation, while p-otecting their interests 1o the exlent permissible under the law.
The following is an illustrative list of facilitations that Siate Agencies ought 1o do to derive Tull
benefits ol the Code:

A. In respect of CTRT

(a) deliver a demand notice on the CD under section & ol the Code on oecurrence of deful
under scotion 8, wherever considered appropriate:

(b) file an application under section 9 ol the Code for initiation of CIRP of s C0), wherever
considered appropriate, when the dues sre not seitled despite servinge demand nodice
untler section 8;

(c) submit claims, including contingent claims, along with proal of ¢laim, within specilicd
time, ta the [P in response ta the public announcemant under seetion 15 of the Cole in
relation to a CIRP {pblic anpouncements are available on |BBE website which provides
alens fo subscribers);

(d) refrain Mrom raising or submitting any claim in respect of the CO after the timelines;

{c) avail the legrl remedies available under the Code in respect of ¢laims:
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40} refin Troan lnsisting on payment of the pre-adinission Jues during moemtorium pérod;

i) refrain fom insiivting or continuing suits or proceedings against the CD 1o the extem
prohibited under sections 14 of the Code;

flag refrsin froum distontinuing ¢isential services o the CL auring moratorium;

(i1 refrain from discominuing critical servives excepi when the CD is not paying the dues
mrasing o sugply during the momtoriam:

(i) refrain from werminating livence, permit, registration, guots, concession, cleanmce or
sitibilas gromn oF pight during murstorivm on the grounds of insolvency if there is no
default in pavment of current duss;

(k) receive notice of ench meeiing olcommittes of ¢reditors, if the ageregate operational
dubt is not less than 10% of wiel debt of the CD and attend meeting 10 the extem
permitied in section 24(4) of the Code;

1) join the CoC, where there is no financial debt of the CD, in the munner provided in
regulation 16(2) of the Insolvency and Bankmptey Board of India (Insolvency
Resolution Provess for Corporsie Persons) Regulations, 20115;

imjenable the 1P w deposit GST for the current period without insisting on collection of
past dues, to comply with his obligations under sections 17(2) () and 23(2) of the Code;

in) release atachntents over propérties of the CD undergoing CIRP;

fo) receive the amounts due under resolution plans towards full sestlement of cluims as
against the Ty

(p) relrain from reising cluims / issuing demund netices lor the dues not paid under
resolution plan, afier resolution plan is approved;

fq) refrain lrom initinting or continuing proceedings against the CLY in respect of offences
committed prior te comimencement of CIRP, after resolution plan is approved;

(r) seckall assistance and co-operation of the CD in investiy sting the offence(s) commined
prior 1o the commencement of the CIRP;

() refrsin from waking action - attachinent, seizure, retention, or confiscation - against the
property of the CO in relation 1o on oflence committed prior 1o commencement of CIRP
where such property is covered under & reselution plan approved by the AA

{a) initiate { continee procesdings against the persons responsible for offences commined
by the CD prior to commencement of the CIRP:

{t) honour the resolution plan approved by the Adjudicating Authority;

fu) extend police profection wherever sought by the IRP or RP:

B. In vespect of Liguidpdion

iv) submil cliims, including contingent claims, w the liguideior in response to public
annuuncement mude under section 33 {1){b)I) of the Code for the liquidation process
ipublic announcemems are available on IBBl website which provides alerts o
subscribers);

twhrefrzin from raising or submitting any ¢laim in respect of the CD afier the timelines:

(%) avail the remedies available under the Code in respect of claims;

{1 join stakeholders’ consuliation comminee in the manner provided in regulation 31A of

the Ingalveney and Hankrupiey Board of India (Liguidntion Process) Regulations,

2004a;

relren tram nstuting of continuing suils or proceedings 1o the extent prohibited under

secliong 33031 ol the Code, against the CD;

tmn) neoeive the amounts due lrom distribution of proceeds in liguidinion process;

t by} release anpchmems over propertics ol the €D undergoing liquidation; and

tew ! entend police protection wherever sought by the liguidaor,

1%
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