BEFORE THE HON'BLE LOKAYUKTA

IN THE MATTER OF:

1. COMPLAINT NO. C-1939/LOH2013

gH. 3. K. SAXENA,

DIRECTOR MISHPAKSH, MNGOY e DOMPLAINANT,

COL. SHIV RAJ ~INTERVEMOH.
V3.

SH. KULDEEF SINGH SCLAMEK] . RESPOMNDENT.

2. COMPLAINT NO. C-2121/0L0K2013

SH, 5. K. SAXKENA,

CIRECTOR NISHPAKSH, NGO v COMPLAINANT.

COL. SHIY RAd —INTERWVEMOR.
W5,

SMT. SEEMA PANDIT ~RESPOMDENT MNO.1.

SH. VLAY PANDIT ~RESPONDENT NO.2.

3 COMPLAINT NO. C-2T122L0K2013

SH, 3. K. SAXENA,
DIRECTOR MISHPAKSH, 'WMGOY e GOMPLAINANT.

COL. SHIV RAJ ~INTERVENOR,

VS,
SMT. SUDESHWATI .RESPOMNDENT.



4. COMPLAINT NO. C-2123/L0K/2013

SH. 3, K. SAXENA,

DIRECTOR MWISHPAKSH, 'NMGOY ~COMPLAINAMNT.
COL. SHIW Raud ~INTERVEMNOR.
V5.

SH. DHARAM PAL «RESPONDENT MNOA
SH. PAWAN RATHI . RESPOMDENT NO.2

i

COMPLAINT WO, C-2124/L0K2013

SH. 5. K. SAXEMNA,

DIRECTOR NISHPAKSH, NGO . COMPLAINANT
COL. SHIV RAJ AINTERVENCOR.
".J'S
SH. RAJESH GEHLOT . RESPOMDENT MO
SH. J0 P sHARMA W BESPOMDEMNT MWO.Z2

B, COMPLAINT MO, C-3125/L0K2013

SH, 3. K. SAXENA,

DIRECTOR NISHPAKSH, ‘NGO’ W COMPLAIMANT.

COL SHIV RAJ INTERVENOR.
V.

3H. ANIL SABBARWAL ... RESPONDENT.

= COMPLAINT NO. C-2126/LOKI2013

SH, 5. K SAXENA,

DIRECTOR NISHPAKSH NGO L COMPLAINANT.

SOl SHIY RA ADINTERVEMOR,
s,

SMT. SARITA JINDAL .RESPOMDENT.




8. COMPLAINT NO. C-2127/L0OK/2013

SH. 5. K. SAXENA,

DIRECTOR MNISHPAKSH, ‘NGO ~COMPLAINANT.

COL. SHIV RaJ ~INTERVEMOR.
VE.

SH. ASHISH SQ00D «.RESPOMDEMT.

g, COMPLAINT NO. C-2128/LOK/2013

SH. 3. K. SAXENA,

DIRECTOR MISHPAKSH, ‘NGO = COMPLAINANT,

CoL. SHIVY RAJ --INTERVENOR.
WS,

sH. MARESH BALYAN -.RESPONDENT.

10. COMPLAINT NO. C-2129/LOK/2013

SH. 5. K. SAXENA,
DIRECTOR NISHPAKSH, ‘NGO W COMPLAINANT.

COL. SHIV RAJ

~INTERVENOR.
VS,
SH. SUMESH SHOKEEM - RESPONDENT.
11. _CCIMF'LAINT NO, C-2130/L0K/2013
SH. 3. K. SAXENA,
DIRECTOR MISHPAKSH, ‘MN&EO W COMPLAINANT.
COL SH RA .INTERVENOR
V3,

SH. MAHENDER YADAY —.RESPONDENT.

Lad



12. COMPLAINT MO, C-2131/L0OKEZ013

SH. 5. K. SAXEMNA,

DIRECTOR NIS‘.IF‘%HSH. ™GO wCOMPLAIMANT
COL. SHIV RAJ ~INTERVEMOCR.
WVaE.
sH. 5H. PRADUMAN RAJPUT .RESPOMDEMT.

13 CIT}MP'LN};IT NO, C-2132/LOK/2013

SH., 8. K. SAXENA,

DIRECTOR NISHPAKSH, 'NGO COMPLAIMANT.

COL. MY RAL) -.INTERVEMNOR.
W

SH. KARAN SINGH TANWAR ~RESPONDENT

14, COMPLAINT NG, C-2133L0K2013

SH. 5. K. SAXENA,

DIRECTOR MNISHPAKSH, NGO LSSONPLAINAMT,
COL. SHIV RAJ W ANTERVEMNOR.
W,

SH. MUKESH SHARMA —.RESPONDENT MNO.T.
SH. ¥ASHPAL ARYA W RESPOMDENT MO .2
SH. KARAMVIE SHEKHAR .RESPONDENT N3
SH. RAJESH YADAY .RESPOMNDENT MNO.4.
15. COMPLAINT MO, C-2135/L0K2013

SH. 5. K. SAXENA,
DIRECTOR MNISHFAKSH, ‘NGO’ ~COMPLAINARMT.

COL. SHIV RAJ wINTERVENCH.

VS,



SMT.

BHOOCMI CHATTAR SINGH

RACHALIYA, W RESPONDEMNT.
T COMPLAINT NO. C-2138/L0K/2013 o
SH. 5. K. SAXENA,

DIRECTOR MISHPAKSH, NGO W COMPLAINANT.
COL, SHIV RAJ _INTERVENOR,
VS,

SMT. SHIVALL SHARMA . RESPOMDEMT.

17. COMPLAINT NOQ. C-2137/L0OK/2013

SH.
DIRE

COL,

SH.

S. K. SAXENA,
CTOR MISHPAKSH, ‘NGO ~COMPLAINANT,
SHIV RA ~.INTERVENCR.
VS
VINOD KUMAR ~.RESPONDENT.
ORDER

These 17 complaints are being decided by this
order since  common  questicns of  law  and  facls
arise,  Moreover, in all  the above cases  the
Respondents wha  had initially  filed their replies on
merits  raising legal pleas and objeclions  have finally
recorded  their statement on oath or through  their
advocstes. In their statements they stated that their
supportersffollowers would be  advised not t© put up
any posters, banners, hoardings etc. in coniravention
of the provisions of Delhi Prevention of Defacemeant

of Property Act, 2007 (hersinaller referred to 55



"DPDP Act™. I s further slated that they zre not
N supparl of posters, banners and heardings  being
put up al other than the designated sites. Even al
lhe site of a function, these would Be pul up with
due  parmission.  Further they  will  give  their
wholehearted support to "Poster Free™ movement in

Cizlhi.

For facility of reference the filing of affidavits andiar
recording of the statements of Respendent in each
of the cases is individually being noticed. The
common  facts and  questions of law  raised  during

thess proceedings are also noticed hereinafter.

FACTS
A communication Mo, F.PGCY 2012Annex-l [ Lok
Misc / 45034, dated 17.01.2013 was received from
the Deputy Secretary, Public Grievance Commission,
farwarding  therswith  the grievance ! complainl made
by Shri L Sawend, Informant, Cirector
MISHPAKSH'NGD".  He was  aggrieved by the
posters/bannersihoardings  etc. pul up by the workers
of political  parties and  public  functionaries  allegadiy
in contravention of the provisions of Delhi Preventicn
of Defacement of  Properly Act, 2007.  The input
from the  Informant  was  sent by 2mail, The
Infarmanl  expressed his  inability 1o make complainis
in the prescribed manner in English language in all
these cases or to pay lhe requisite fee.  Being s
citizen centric inslilution, arrangements were made for

the translation of the commuonications from Hindi o
G



English, The communications were directed to be
treated  as  “Other Information” for the purposss  of
inquiry under Section 7 of the Delhi Lokayukta and

Upalokayukta Act, 1985

From time to time directiohs were given 1o
consclidate and  assimilate  the  inputs,  "information”
and  "Documents"  receivad  from the Informant  in
cogent  form in an orderly  manner. Informant
provided a2 CD containing the photographs of various
posters/banners/hosrdings elr, preparad from
chotographs  taken by him  from  his  mobile  phone,
The print out of the CD was taken, which forms
part of case record.  The Informant slse  indicated,
to  the extent possible, names of the “Public
Functionaries" who appear in the posters /Danners
thoardings. The ones which were left out were alsc
discerned and identifiad. The banners [ posters

hoardings appeared pn  walis  of  structures,
pavements, rosd berms, crossing, electrical polls, bus
shelter etc. which would come within the definition
of  properly  under  the Oihi Prevention of

Defacement of  Property Act, 2007

Col. Shivraj seeks intervention for being permitied 1o
assisl  the  Forum. He claims to be part of a
cilizen centric  initiative  called  “Poster Hatao™  This
Forum wide order dated 157 May, 2013 sllowed him
to  interveng in  the matter. The crusade and
campaign of the intervenor s i make cilizens

aware of the mensce of postersibannersihoardings



with  which  Delhi  is  infested and  which  cause
obatruction  on pavements, distracts  attention  and

make the traffic movement prone to accident.

It was urged by the Informant and the Intervenor
lhat  concerned  civic  agencies and  appropriate
authontizs do not tske any action o penalize  or
prosecute  the offenders, Municipal Corporation  only
periodically  remaves the  postersfbannarsthoarcings

when the event iz over or they have become stale.

The postersibannersthoardings i1 15 alleged  are oot
up by or at the behest of the Public Functionzries
by their followers and supporters, with their consent
and knowledge. Mostly, putting of such
posterhoardings/banners  etc. s claimed o be in
contravention of the provisions of Delhi Prevention of
Defacement of Property Act, 2007, The Informant
and Intervenor urged that the term “Defacement” and
“Property” are widely defined to bring within  iner
ambit  all the places where these postershanners

hoardings are pul,

Evan though the existing laws provide for regulation
ot pasterstbannersfhosrdings  etc. the same  are put
up on the smsllest prelext e be it a birthday, a
festival or winning of some  internal  election  or
insuguration of a road or project. These are not
put at the scheduled sites of Corperation wihich
would earn revenue, but al other convenienl places
in contravention of the statute.  Thers is hardly zny
proseculion  for contravention  of  provisions of DFDP

b
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Act. Constraint of resources such as manpower, the
dvailability of place to store case propeny in case
of seizure etc. are often cited as impediments o
progecution. The: ground reality however s that
the enforcement agencies are reluctant w©  iake
Actich against the powerful and mighty and to whom
they otherwise report Ststistics show that in lhe
year 2011-12 in Rohini Zone alone, MCD claims to
have removed 45366 posters, 238289 banners  and

10397  hoardings, without any prosecution  having

besn launched agsinst any person.

The Infermant urges that the "Public Functionares®
whose photographs appear on the posters /Danners
‘hoardings  are the bensficiaries in lerms  of  sub
section (2} of Section (3) of DPDP Act These
posterstbannersthoardings  also  do not quality  for
exception under sub Section (1) of Section (3) of

the DPDP Act

Informant  had  supplied  the  list  of  Public
Functionaries which is at Annexure 1 {A-1 lo A-Z23},
the name of the Public Functionaries and the places
i.e, localion where the said postersibannersihoardings
were placed. The printoul of the posters fbanners
moardings  was  taken from CD and  placed  on

record.

Vide order dated 13" May, 2013, notice 1o
show cause as to why an inguiry be not conducted
against the said public functionaries for  alleged
violation of the provisions of sub  section 2 of

)



)

Section 3 of Delhi Prevention of Defacement of
Proparty Act, 2007 and contravention of section 2
(B {) of the Delhi Lokayukla znd Upalokayukta Act,
1995 raad with Section 7 of the Delhi Lokayukta
and  Upalokayukta Act, 1895 were directed 1o be

ssued.

Statement  on oath  of the InformantComplainant
reqarding  his complaint with Delhi Police, MCD  and
the Public Grievance Commission, was recorded.
He tendsred the complaine as Ex. ©W 191 together
with Ex. CW 1 /2 and Ex. CW 13 He  alsa
fgndered copies of s-mails sent to this Office as
Ex. CW 114 (Collyy and Ex. CW 1/5. He also

conflirmed the statement made in the complaint

Motices werz duly served, Grievance was raised by
some of the Respondent of not having received the
ariginal complaint 2nd other communication  filed by
the InformantComplainant Sh, 50 K. Saxena. These
grievances were reddressed by directions issued Dy
this Forum on 22™ July, 2013 It was noted that
the Reqgistry had supplied (i) copies of the delailed
arder passed on 13" May, 2013, issuing notice {ii)
Annexures containing compilation of the particelars of
the photographs, names of the Public Funclicnary,
location  etc. (i) copy of the CD coniaiming
photegraphs e, print out  of posters, hoardings,
videos clips with pages of lhe extracts from page
A-1 to A-25 giving  particulars  of the allegedly
offending posters/banners/hoardings that appeared  with

the names of the Public Funcltionary, location and
10



the period of itz display stc. I is alse noted that
Registy had gone through a laborious  exercise o
ientify the pages of annexures and  the posters!
hozrdings/zdvertisaments  spplicable to individus) Puibilic
Functionaries. Only  the relevant pages of the
annexures wate sent to ndividual noticess, The
complele  compilation  being  availlable  with  the
Registry. Hegistry would make available to the
Respondents or their Counsel who are desirous  of
collecting the original communication of the Informant,
Al the Counsels were satisfied with  the  above
excepl Ms. Zubeda Begum and Sh. R, N, Vars,
representing  Ms.  Sheila  Dikshit  and  Ramakant
Goswami, who stated that they reguired the whole
25 pages of the annexures and not the pages anly
refating to them. Both the counsels were given
liberty 1o inspect the court files, go  over the
annexures  including the extracts which  do not
concarn  them and i they still desire to have them,
the Registry would give copies tg both of them of

annexures which do not concern their clients.

Considering  the nature of controversy  snd  issues
imvalved, it was considered expedienl and necessary
to appoint Amicus  Curiac in thesc cases o assist
the Forum in the conduct of the inquiries. Replies
ta the show cause nolice as well as  affidavit by
way  of svidence and stastement on oath has besn
given in all cases. These are being individually dealt

with  now:



In_Complaint Case No. C-193%/Lok/2013

Reply raised legal pleas and  denial  thal  ihe
postersibanners’hosrding were put up at the behest
of the Respondent. I was claimed that Respondent
only attended as & quest and did not consent to
lhe  pestersthoardings/banners. Evidence by way of
alliclavit was  alse  filed by Respondent Reliancs
was placed on the judgment in "7 5 Mamwa® and
otfars Vs Stste™ of Ms. Juslice Rekha Sharma,
reparted at 2008 (4) JCC 2561, to urge that thera
was no defacement within the meaning of “DRDOP
ACT". On 17102013, Mr. Kuldeep Singh Seclanki,
Councillor, adopted the statement made by Sh. J. P
Singh and Sh. Rajesh Gehlot of his party. H=
furthar made a statement / undertaking that “if any
such postersithannersihoardings  in contravention  of
"DPDP Act”, contzining his photographs come 1o his
notice, he would initiate  Action  for  their  removal”.
He stated that he would supporl "Poster'Banner Free

Delhi™ campaign.

In_Complaint Case MNo. C-2121/Lok/2013

Replies to the show cause nolices wern filed by
Respondents namely  Ms. Sesema Pandit, Councillor
and Sh. Vijay Pandit, Ex. Councillor, denying tha
allzgations. l was urged that the said complain
has been deliperately and intentionally  filed (o
damage their reputalion and falze allegations nave

been levelled against them. They denied having pul

12



up  the postersfbannersthoardings  efe. &t various
public places or the same being in contravention of
the provisions of “DPDP Acl™ It was claimed,
elying on the judgment of the High Count of Delhi
in 5 Mamah & Ors. Vs Sisfe” reponed  at
{Delhiy 2008 (4) JCC 2581, that defacement can be
doene of property in public view only by writing or
marking with ink, chalk, paint or any other material,
Accardingly  the postersibannersthoardings  were  nol
covered by sub section 2 of section 3 of the Delhi
Frevention of Defacement of Property Act. 2007.
Subsequently, Mr. Rajesh Kaushik, Advocale for the
Respondent made a statement on their behalf on
their instructions. Respondents accepted the statement
af Sh. M. P. Sharma and Mr. Raesh Gahlal. . They
accepted that the photographs marked A and  A-
showad the photographs of Ms. Seema Pandit and
M. Wijgy  Pandit. Respondents agread [0 abide by
fhe statement of S J. P. Sharma and Sh. Hajasn

Gehlot

In Complaint Case No. C-2122/Lok/2013

Respondent in her reply dated 22.7.2013, apart from
cleiming that the complzint was made with malsfide
intention to malign her image and reputation, stated
that postersfhoardings had not been put up with her
consent o knowledge. She claimed she has given
clear instructions  fo stafll nol o put any  postsrs
‘bannersthozrdings on her behalf,. She  submitled  hat
she  wanls 1o extend her full  support  and

13



cooperation to develop Delhi into 2 world class  city
and has contributed in this mission to  her leval
best, Amended reply was also filed, in which she
claimed thal Act of putting hoarding itself is not an
offence as punishable under Section 3 (2) of DFDP
Act and  procesdings  are liable to be withdrawn.
Evidence by way of affidavit was also filed on e
lines of her reply stating that she had given clear
advise to her followers and party workers nol o0 pul
up such postersthoardings  except at the designated

places,

She made a statement on  oath on 177
Ccotober, 2013, wherse  she  acknowledged  her
photographs  appearing in the posterhoarding. She
accepted that she attended these functions and
photographs were put up by her workers but nol
with her consent. She would join any endeavour
initiated  thereby where postersihoardings can be  pul
up only at the designated places apart from site of
the function for which permission should be  taken.
She ststed that poster giving congratulatory message
an  7.01.2013 was the hirthday of her husband.
Most of lhe posters did not periain to any function
except the Haoli Milan Function which was held  at
Kali Bari where she had gone as a Chief Guest.
She would give instructions to her warkers o ensurc
Lhat no  postersthoardings are put up  except at

designated and allocated places

14



In_Complaint Case No. C-2123/Lok/2013

Reply was filed on behall of Sh. Dharam Dev
Solanki.  He denied that any offence under Section
3 of "DPDP ACT", was committed, It was urged
that the enquiry under Section 2 {1){b) read with
Section 7 of the Delhi Lokayukta and  Upalokavkia
Act, 1995, prejudiced the public functionary in  as
mush  as  the burden is  shifted on  the public
functionary and the rigmarole of the criminal justice
system s diluted and thersfore resort lo proceedings
under the Act of 1985 is an abuse of the legal
pracess.  There was no faillure in observance of the
norms of integrity and conduct. It was denied that
putting up  of banners | posters Jhoardings  stc
ameuntz to defacement. Putting up banners /posters
‘hoardings by followers  fadmirers  /party  enthusizsis
without  the Knowledge and consent  of  public
functionary iz nol punishable under the Act of 2007,
Respondents  have asked the followersiadmirersicarty
workers o remove the posters. It was claimed
that  collective  photograph  put  up by a  party
functionary or a party enthusiast showing the faces
of the leaders of the said parly namely, MLA. Local
area Counciller is not for the benefit of the lesders
of the parly as the same are put up by them for
wishing the people of the constitvency on  various
occcasions or festivals.

Evidence by way of affidavit on the same line

was  filed,  Affidavit dated 24" Cctober, 2013 was

15



filed on oehalf of Sh. Dharam Dav  Solanki, He
accepted the statement made by Sh. J. P Sharma
and Sh. Rajesh Gehlol. It was further prayad  that

their enguiry he closad.

Cn 28" Oclober, 2013, statement of Sh.
Amarjest  Singh  Girsa, Adv. for Sh. Dharam  Dew
Solanki, was recorded without oath. He slated  that
he  had discussed the matier  with Dharam  Dey
aclanki and  apprised them of Ihe statement made
by Sh. Rajesh Ghelol, J. P. Sharma and Pawan
Rathi. He slated that he has been authorized by
Zh. Dharam Dev Solanki to state the same hefors
lhe  Forum. Respondent would advise his fallowers
agnd supportars not 1o pul postersibannersfhoarding  in
contravention of the provision of “DPDP Act”, y
case any poster, banner or hoarding was required o
be put at a function site, the same would be put
up  after due permission. In case any  postar
banner [/ heoarding carying his pholographs, at a
public place is brought o his notice, then he weould
initiate Action  for its  removal. He  would  support

“Poserfbanner free Delhi® campaign.

Statement  of  Sh, Pawan  Hathh had heen
recaorded earlier, where he accepted his photographs
in the hoardings. e alse acceptad that he had
parlicipated  in some of the functions. He statad
that hez had no knowledge bz these
postarsthoardings were pul wp and by whom, He

never gave any instruction for putting up these.  Ha

1D



stated that he is willing to join any effort and his
consent may be taken for postersthoardings 1o be
put up only at places designated by the authorities
ar at the site of the function itself with permission,
He believes in “Poster Fres" Delhi He would

endeavour ta make his Ward "Poster Free"

In Complaint Case Mo, C-2124/Lok/2013

Reply was initially filed by 3h, Rajesh Gehlot and
Sh. J. P. Sharma, Municipal Councillors denying any
kind of violation of any provision of "DPDP Act". |t
was denied any posterstbannersthoardings are pul up
by or at the behest of the Respondents or that
Respondents are the beneficiaries. Sh. J. P. Shamma
had  alse  similarly  denied  the  allegations  of
contravention of "DPDP Act®. He stated that he is
het  responsible  for  postersbannersthoarding  put ugp.
Respondent has  alse moved an  application  of
disposal  of preliminary  objection  raised in  these
mallers pror to  filing of avidence by way of
giiidavit.  The said application was dismissed vide
ordar dated 18" September, 2013, Evidence by
way of affidavit was alse filed on the similar lines.
Rejoinder was also filed on behalf of the Informant
in this case referring fo the Informants statement on
oath. Respondent also referred 1o certain  hoardings
carrying phaotographs of the Respondent appearing at
Uttamm Magar Bindapur Main Road, even afler 1he
filing of the complaint It was claimed that by

providing the photographs, CO and the annexure

17



giving the names of the Public Funclionaries in tha
postersibanners  aleng  with  the  location  where thay
ware  found,  the  Complainant ¢ Informant has
discharged the initial burden. It was now for the
Respondent to  prove thal the offending banners
canying his  pholo  were neither put by them or
without  their  consent  or  knowledge. During  the
course of proceedings and after hearing and  poing
threugh  the  rejoinder by the Complainant  and
submissions of the Amicus Curae, the Respondent
made the statement that they do not  encourage
adverisemants through banners and poster
themselves  or  through  their  supporters.  They  fully
support  the idea of postersibanners and  hearding
being put only at designated places and shall gis
whaole  hearted  support to the Poster  Free  Delhi

Campaign.

In Complaint Case Mo. C-2125/Lokf2013

Reply denying contravention of the provision of the
DOFDF Act was filed. It was submitted that banner
had not heen put by the respondent or o owith his
knowledge or consent.  OChbjection as genuinensss of
the <O and photographs was  also raised, Mo
enguiry  under sub-seclion (2} of Sec. 3 of the
OFOF  Act  was  warraniad, Plea regarding sub
section (1} of Sec. 3 of the DOPDF  Act  baing
applicable when  defacemant  of any property in
public view is by wiriting or marking with ink, chalk,
paint or any other material for the purpose of

1



indicating the name and address of the owner or
cooupier of such property. Reliance was places on
T &5 Mamwah & Ors Vs Stare’ 2008 {4 JCC
2061, Evidence by way of sffidavit was filed stating
that banner as shown in the said photograph  has
nal  been put by Respondent. Rejoinder by he
Complainant was alsa filed giving the location of the
heardings/bannars/pastars, It was stated thst  the
respondent  being  the resident of Ullam  MNagar and
Corporator  of Milap MNagar ward, raises a  strong
presumption  that they had knowledge  of the
offending hoardings and name boards carrying  their
picture and nams, However no effors ware made
o remove  those  posters/banners. However, during
the course of proceedings WMeo Anil Grover  under
instruction  from Respondenl Anil Sabharwal made a
statement that he had heard the statement of Sh
J.P. Bharma and Sh. Rajesh Gehlot and adopts the

SaIMeE.

In Complaint No. C-2126/Lok/2013

Respondent in the case was duly served with notics
on 29/5/2013,  There was no appearance on behalf
of the Respondenl an the said date. A ocopy of
the order was directed o be sent to  the
Respondent with the direction clearly indicating that if
he does not appear on the next date, he would be

procesded sx-parle.

Another opportunily was  given to file a reply

Attenticn of the respondent was =2lso drawn 10 sub

19



Section 2 of Section 3 of the Celhi Prevention of
Defacemnant  of Property Act 2007 [(DPDPA), which
r2ises 3 statulory presumpticn arjainst the
Respondent and respondent was directed o file her
affidavit by way of evidence within 10 days  with
advance copy to the Amicus Curiag and 1o be
presant in the Cougrt on the next date for recording
of her formal statement and cross examination.  Sh.
S, Rajappa, Advocate was appointed as the Amicus

Curnae,

On 17082013, statement of Sh. Rahul  Khanna,
Aclvocate, was  recorded. He  stated  that he  had
heard the statement of 3Sh., J.P. Sharma and Sh.
Hajesh Gehlot of BJP Pary on oath made in his
presence and that he had instructions 1o state  that
the respondent also accepted the statement of Sh,

J.F. Sharma and Sh. Rajesh Gehlot of BJP Parly.

Respondent, Ashish Sood had been served and ha
duly filed his reply to the notice issued. Counsel for
the Respondent made a plea to be permitted Lo
cross-examinge the Complainant, before proceeding in
the matler. Vide order dated 23" August, 2013, the
saigl  prayer was  declined having regard to  tha
nature of the enquiry proceedings  before  the
Lokayukiz., being an informal fact finding  enquiry 1o
be carried out, in keeping in with the principtes of
natural  juslice. Staterment of the Informant  had

been recorded regarding his taking the photographs

20



personally of the postersibannersfhoardings in tamms
of sub section 2 of Section 3 of the DPDP Act
Stawtory prasumption arose against the Respondent
and thersfore  Respondent should file the affidavit.
The affidavit by way of evidence was filed by the
Faspondant, Wi conbended that thz
postersibannersihoardings at a pole were nol on a
public propery. However, on 17102013, tha
Statement of Respondent was recorded on oath, Ir
stetement on  opath, he dentified his  photographs
which were  with the faint impression at 5. Mo, 9
on page 26 and at 5. o, G& on page 25 He
stated thal the postersibannersthoardings had been
put up few months back by a boy Anmol who was
his party WOrKer. He dered fr
posters/bannersihaarding can be ficed apart from  the
designated sites. Postersfhanners‘hoarding can be  put

up at a funclion site but with prior psrmission,

In_Complaint MNo. C-2128/Lok/2013

Hespondent  was  duly  served  with  notice on
20052013, but there was no  appearance on  his
behalf.  Another opportunity was given to Tile reply.
Attention of the respondenl was also drawn to sub
sectioch 2 of Section 3 of tha DPDP Act which
raiges & atatutory presumplion against the
Respondent and was dirscted to file his affidavit by
way of evidence within bwo  weeks with  advance

copy 1o the Amicus Curize and be preasent in the
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Court on the ned date. Mr. Pramod Kumar
Sharma, Advocate, was appointed  as  the  Amicus
Curige. On 1&/9/201, respondent was absenl. A
bailable  warrant to  the respondent was issusd to

secUre his presence.

Respandent appeared in person.,  and  stated
that notice o appear on the last date was
misplaced because of change of office. Evidence

by way of affidavit was filed

Reliance was placed on the judgment, in Sh.
T. S Marwah reported on  2008{4)/2561 that the
case cannol be construed as  violation of Sub
Section 2 of Section 3 of DPFDP Act 2007. During
the course of preceadings on 17742013,  Sh.
tMaregh  Balyvan and Sh.  Himanshu  Upadhyay's
statements an oalh  and  without oath  respectively
were recorded. Respondent accepted his photographs
al page Moo 24 & 45 as well as the whole
celebrations st Mohan Garden. He admitted that  the
function had been organized by his workers  and
stated  that he will be carsful in Teture and  advise
his workers not to put any poster ! hoarding and
benner &t public places or public  propery,
Respondant urged for places to be designated to

put up posters [ hoardings and banners.

In Complaint No. C-2129/Lok/2013

Motice  m this case was served upon  the

Respondent Sh. Sumesh Shokeen, MLA on TEZ0135.

2



Lpportunities  wera given to file reply. Howewer,
Respondent did not appear on the first date r.
Anizh Dayal.  Advocate, was  appointed  as  Amicus
Curige.  Hsspondent's attention was initiated to sub
sacion 2 of Jection 3 of the DPDPE Act Feply
was  filed by  the Respondent through  Himanshu
Upadhyay, deferding the sliegation of violation of tha
Sub Seclion 2 of Ssction 3 of the DPDP Act. it
was avarrad that the Complainant had to  esizhlish
the aliegations that the posters, banners, hoardings
ware pul up by the respondent.  The respondent
desired © make a statement Statement of Sh.
Sumesh  Shokeen, MLA  and his  Counsel  wers
recorded,  Mr. Himanshu Upadhyay, stated that sh.
Sumesh Shokean, Respondesl had suthorized him Lo
slale that hz shal himsslf never put up postors
hoardings / panners in public places and  advise  all
his supporters and party workers to put up hoarding
¢ oposters and banners only at designated places and
not  on Publfn: Froperty in  contravention  of  Delhi
Prevention  of Defacemeni  af Praperty Act 2007
Further, if any such case ;:I:umea bz hizs notice and
ihere are any hoarding -';:-hﬁtu:uglraphs found., he would

initiate Action far iheir removal

Sh. Sumesh Shokesn was also. present and his

statement was also recorded an the same. linas

In Complaint No. C-2130/Lok/2013

Respondant  was  duly  served  with  notice  on

281572013, Initially, here was no appearance on his
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behalf,  Ancther opportunity was given to file reply,
Attention of the respondent was also drawn to sub
Section 2 of Section 3 of the Delhi Prevention of
Cefacement of Property Act 2007 {DPDRPAY  Mr,
Anish  Dayal, Advocate, was appointed as the Amicus
Curiae on 1892013, Fegpondent sought exemption
from sppearance and time for filing reply on medical
grounds,  Affidavit by way of evidence was filed by
the  Respondant. Counsel sought time o obtain
ingtructicnz  from  Respondent  Sh, Mahender  Yadaw,
Ex MLA to make statement on  his behalf  on
211002013, Affidavit by way of evidence was filed.
Respondent denied any  knowledge of posters  being

put, conveying birthday  grestings  to the Honhble

Chief Minister, Delhi, He had no objection la it
being removed. He denied being aware of ths
perzons  responsible  for  putting  the poslers. Ha

stated that he was the member of the State
Transpert Authority and the Beard had only indicated

o the direction to his office on 2171002013,

Sh. Shiv Ram Batra, Advocate on instructions
from the respondent stated thal he would  zdwise
all his supporters and parly workers to pul Lup
hoardings, posters  and  banners  only  at the
designated place  and  not oon public premises  in
viclalion of DPDP  Act 2007, Further if any such
cases comes 1o his  knowladge he  would  indtiate
Action  for its  remowal, After  recording of the

statement, orders were reserved on 27710/2013.
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in Complaint No. C-2131/Lok/f2013

Respondent in this case has been duly served
and reply was fied by 3h. Abhilat Bal, Advocsto an
bahalf of the Respondeni.  Opportunity was given to
file his affidavil by way of evidence, It was
grantzd to the respondent on 230820153 under sub
Section 2 of Section 3Jof the Delhi Prevention of
Defacement of Property Act 2007 (DPDRA). The
preliminary  objections sought to be raised were alsa
noticed, During the course of proceedings It was
clarified that the pmcedure outlined in case  No
2125/akf2013  tited "S.K. Saxena, Mishpaksh RGO
Vs, Anil Sabharwal, Municipal Councillor”  wouid  be
followed in  this case  also. In the reply, it was
defended that the hoardings were not put up by the
respandent. A supplementary reply raising  legal

plea was also filed,

Subseguently  on 2810/2013  Sh. Praduman
Rajput's staterment on  oath  was  recorded,  He
recognized the posters containing  his  photographs
to have been put up by his pary workers He
slated that he would advise them not o put up the
posters ! hoardings or banners in violation of DHDE
Act.  In case any posters | heardings or Banhers in
cantravention of the Act are pul up by party
workars and supporters, he would initials  Action 1o
remove  [he  same. He would support & ‘Poster

Free' Delni.

Ah



In this case ohe Sh. Jai Prakash, on behzlt of the
Respondant tendered a medical certificate on behalf
of the Respondent. who was suffering  from  fewver
Cpporunity was given ta file his affidavit by way of
evidence under sub Saction 2 of Section 3 of lhs
DPOP Act. Reply was filed by 3h, Mahipal Singh
for the Respondent. Procedurs as outlined in case
Mo, 212500ck/2013  fitled “5.K,  Saxena, Mishpaksh
NGO We.  Anil  Sabharwal, Municipal Councillo®
Was to be followed in this case also. She
Mishant Shaiva, Advocate for the Respondent without
cath gave stalement on the same lines as  given
by Sh. J.P. Sharma and Sh. Rajesh Gehlot of BJP

Parly.

In Complaint No, C-2133/Lok/2013

Thers were four Respondenls in this case namoly
Sk, Mukesh Sharma, MLA, 3Sh.  Yashpal Arya,
Councillor, Sh., Karamvir Shekhar, Councillor and  Sh.
Rajesh Yadav, Ex-Councillor to whom notices  wers
issued.  Amicus Curiae was appointed Mr. Himanshu
Upadhyay, Advocale appesred on behalf of all the
respondents  on 230872013, Time was granted 1o
file affidavit by way of evidence to the Respandants
wilhin 10 days with advance copy to the Amicus
Curige under sub Section 2 of Section 3 of the

OFOF  Act.



2h, Mukesh Sharma, MLA Respondent  Ro, 1
was  duly served bul no oone an s behall  was
prrasent, Another  opportunity  was  granted. ah;
Vinest Malhotrs appeared on behall of Sh. Mukesh

Sharma,

Sh. Himanshu LUpahdyay, Advocate filed replies
on hehalf of Sh. Yashpal Arva and Sh, Karamvir
Shekhar, Councillor and took time to file reply on

behalf of Sh, Rajesh Yadav, Ex-Councillor

Respondents took the usual ples in the raply
that none af the posters / banners displayed in the
evidence have been put up by them. They wers
merely visiting as the Guest of Honour in the evenl
and did not give any consent to any adverlisement
of banners and posters that were being put up,
The Respondems were not beneficiaries from  the
sail  posters [/ hoardings and  banners, Hiowever,
despite  the legal plea  being taken  during  the
proceedings, after reflection Sh. Himanshu Upahdyay,
Advocate made statement on behall of Sh. Yashpal
Arya, Sh. Karamvir  Shekhar,  Councillor and  Sh.
Rajesh Yadav, Ex. Councillor stating that he nad
taken instructions  from  them  and that all  will
advise their supporters and party workess 1o put up
hoardings ¢ posters  and  banners  only  at e
designated placed only and not on public places in
violation of the Delhi Prevention of Defacement of
Froperty  Act 2007, Further, if any such case
comas to ther notice they shall initiste Action for

removal of the same.  Similarly, Sh. Vineet Malhotra
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made a statement on behall of Sh. Mukesh Sharma.
MLA stating that he shall advise his supporters and
party workars to put up hoardings and banners st
the designated place only and neot on public
property  in wviolation  of the Aot Further, ¢ any
sucn  case comes to his notice he shall  initiate

Action for its removal.

In Complaint No. C-2135/Lok/2013

in this case reply was initislly filed by Smt. Bhoami
Chattar  Singh  Rachauysa Municipal  Counciller.
Appeal wsas taken that the hoardings ! posters on
High Power Voltage Towers and alectric Polls have
nol been put up by them. She stated that a
police  complaint had  also  been  lodged in  this
regard. Further, that the location of the posiers |

hoardings was far away from her Constituency.

Fespondent's attention was drawn to Section 2
af Section 3 of the DPDP Act.  Time was sought
by thae Respandent Mo file affidavit by way of
evidence, Procedurs ouflined i Cose Mo,
Z1258/Mok/2013  titled  “S.K. Zaxena, Hishpaksh NGO
Vs Anil Zabharwal, Municipal Councillor” wss o be
followed n this inguiry also.  Affidavit by way  af
evidence  was  also filed. The posters in guestion
carry  the photographs of the Hor'ble Chief Minister
alongwith the Councillor and her hushand, Statemsnt
of respondent was recordsd. She slated that she
was not in favour of the posters | hoarding  and

banners being pul up on public  properties. Thz
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posters were nol put up by her or by her husbhand,
She stated thal she would advise her party workers
to put up hoardings only at designated places and
not in viclation of the DPDP Act 2007.  She shall

endegvour to make Delhi 'Poster Free'

Respondent Smt. Shivali Sharma, Councillor was duly
samvad  with  a  notice. Sh. Himanshu Upadhyay
gppeared oh hehall of the Respondent. Sh. Chetan
Lokur, Advocate was appointed as Amicus Curige.
Affidavit. by  way of evidence on  behall  of
Respandent  was  filed under s=ub  Section 2 of
section 3 of the DPDP Act.  The Respondent had
only filed & response where she claimed that the
complainant  had  to  establish  that the posters
banners and  hoardings  were  pul by hier
Fespondent was a public figure and was attending
events a8 a guest and she did not consent to any
advertisement on  the banners and posters. i was
not  reflected  that  Respondent was a2 beneficiany.
Statement of Sh. Himanshu Upadhyay, Advocats, was
recorded by which the Respondent agreed o advise
supporters  and  parly workers o put up posiers S
banners &t the dJdesignaied pleces only and not on
public property and in case of any viclation of thes
Delhi Prevention of Defacement of Property Act
2007, he would initiate Action for removal of the

said hcardings ! posters and banners.
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Sh. Aman Gaur, son of the Respondent, Sh. Vinod
Kumar Sharma, appeared and stated that his father
was In judicial custody in a criminal case Power
of Altorney executed in favour of Aman Gawr and
Subodh Kumar was  filed by him, Procedurs as
outlined in  case No. 2125Lok/2013  tted "SIk
Saxena,  Mishpaksh NGO Vs, Anil Sabharwal,
Municipal Councillor" was to followed in this case
alse, Sh. Aman Gauwr, Power of Allorney helder of
Sh, Vinod Kumsar Shrma, stated that he had  baen
hearing the proceedings in the Court and that he
toc would make a statement on the same lines as
made by Sh, JP. Sharma and Sh. Rajesh Gehlot.
He stated that he would advise his parly  workers
and supporters nol o put up  the posters !
neardings or banners in viglation of prevention of
the Defacement of Property Act, 2007. In cass any
posters / heoardings o banners in contravention  of
the Act were put up by  party workers  and
supportsrs,  he  would  initiste it2 removal.  The

respondant would abide by his statement,

All these 17 complaints are being decided by this
common  order. Barring  minor  wvariation o language,
Respondents have eilher themselves on gath ar by
statement made on ther behall by ther advocales
duly authorized by them, agreed o undertaks  the
following.
iy That they would advise their supportersifollowers
to ensure that posterbannershoardings  carrying

A}



their  photographs  are not  put up  in public
places in contravention of the *DPDP Act”,

(i} Postersibannersihoardings  are  put  up only  at
designated places,

(i} In case of any function etc. at public places,
the postersibannersthoardings  shall be  put up
gt function site after obtaining prior permission.

(W] In cese it iz brought to the attention that any
postersibanners/hoardings  have been pul up in
conlravention of the “DPDP Act™ carrying  their
photographs, they weuld  initiate  Action  for
itsftheir  removal,

(v}  They would support the movement of “Posler

Free" Delhi.

Most of the respoandents had  claimed  that  1he
coslers/anners/hoardings had been pul withoul  their
knowladge of consent so as to rebut  presumplion
under Sub Section 2 of Section 3 of "DPDP ACT",
Reliance has also heen placed on . & Msnesh
and others s Slate” of Ms. Justice Rekha Sharma,
2008 [(£) JCC 2561, to wurge that there was no
defacement within the meaning of the Act.  Further
that defacement could be done either by writing and
marking with ink, chalk, paint or any other materisl.
Others  had  pleaded  that  posters/bannersthoardings
etc. had not besn put up on any praperly  within
the dafinition of public property. It is not necessary
o delve into these issues in the above cases. In
view of the statement made, it would be sufficient

io observe that the judgment of 7. 5 Maneah and
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otfhiers Vs Sizie” of Ms. Justice Rekha Shamna,
2008 (4) JCC 2561, was under ths West Bengal
Detacement of Property Act and not the DPDP Act,
The definition of “writing’ has been amended in the
present act to include printing, so as o bring the
printing of poster within the ambit of ‘writing' and
defacemeant. It may also be chserved thal in an
inquiry under the Delhi Lokayuktz and Upalokayukla
Act, 1995, under section 2 (b) read with Section 7,
the ambit of jurisdiction is much wider than the
DPDP Aci, the latter providing for the  offence,
penalties and prosecution by enforcement  agency,
The definition of “allegation” under the  Delhi
Lokayuvkta & Upalokayvukta Act, 1995, would include
numerous acts and omissions thereof in relation to
defacement of property by Public Functionaries or at
their behest or for their benefii, which can be saiid
o be inter alia against the norms of integrity and
conduct  expscted  of  public  functionaries. Such
conduct nead not be confined only to statutory
violations, Nl can alse flow from the need and
requirement by Public Funclicnaries to recognize that
posters/benners'hoardings should be put up only &t
designated places as  permitted as  per Municipal
Rules and Regulations. The putting of these posters!
hanners / hoardings at designated places (s an
ilustration,  where it would  resull  in realizalion  of
revenue  through pasting and  affixation. The
hoardings! posters! banners at non-designated  placed

would  cause revenue loss o Municipal  Authorities.
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16.

15

18.

The latter can be regardsd as causing undue gain
for one self and causing undue loss to Municipal
Corporation.  Thes iz an area of evelving jurdsdiclion,
However, in view of the statements made by
Respondents  indicating  their  resolve, it need  not

detain us for [he present

The statements made have been duly acoepted by
this Forum. In view of aforesaid statements made, it
i5 nat necessary to give findings an preliminary
nojections and ofher pleas raised in such matiers.

iz far more mportsnt to bring  about  self
redlization  either by persuasion or otherwise and &
change in  outlpok, where the public funcltionanes
themselves  recaognize  and  realize the nesd  for
preventing defacement by putting up  of posters [
hoardings [ banners. This is especially =a when
enforcement and prosecution is seversly hampersd by
lack of  infrastructure and Inherent systemic
deficiencies. Experience has shown  that there  has
hardly been any prosecution under the DPDP o Act
and only the Corporalion  has  been  pericdicaly
removing the offending postersibannersfhoardings. As
noticed earlier even in Rohini Zone more than Forty
Five Thousand posters, nearly Twenty Thousand
banners amd Ten Thousand hosrdings were removed

and not a single prosecution was  launched.

In view of the statements made by the Public
Funclioharies  themselves on asth andior  on er

behalf, it is hoped and sxpected that they ‘would
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20.

take all steps for  removal of posters  ibanners
‘hoardings  in contravention of DPDP Act. within &
period - of 10 days  veluntarily,  failing  which  the
authorities  would  be  free to  procesd  for  their

remaval in accordance with law.

A copy of this order passed along with copy of CD
of the infringing postersibannersfhoardings be sent to
the Corporations e, S0DMC, EDOMC and NDMO, for
therm to initiste necessary action for their removal, if

not sa done, woluntarily.

In wiew of the statemenis made by respondents on
their behalf, the nolices issued under Sec. 7 for
inquiry under the Delhi Lokavukta and Upalokayvukta
Acl, 1995, are discharged. Mothing stated hersin will
come in the way of or affect any proceedings by
appropriate  authanties under the Delhi Prevention of
Defacement of Properly Act, 2007,

File be consigned 1o r:—:s.;-:::-r-::
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