BEFORE THE HON'BLE LORKAYURKTA
Justice Manmohan Sarvin
Complaint Mo, O- 244 /10200

Smt Sunita Bhardway, Origimal Intormant
Vs,

S Sheila Drikshin, Chiet Minister of [elhi

REPORT
FACTS OF THE CASE

i A complaint filed by Ms. Sunita Bhardwaj on 22-10-2009, against
Smt. Sheila Dikshit, Chiel® Minister ol Delhi was {ixed for preliminary
hearing on 12-11-09, when the Complainant sought leave to amend the
complaint.  As the case was at initial stage and notice was not vet issued.
leave was granted. Accordingly the Complainant [iled the prosent amended
complaint on 16-11-09.

2. The Complainant alleges that the Respondent was Chief Minister of
delhi during the earlier tenure of Delhi Assembly Tor the period 2003-20038.
Assembly elections were due in the vear 2008 Respondent, with an eye on
the forthcoming  assembly  elections, published several booklets and
advertisements ete. in various newspapers during March, 2008 claiming that
GO0DO0 fats were ready for handing over the possession to the poor and slum
dwellers. The said flats were neither ready nor the land on which the said
MNals were to be constructed was acquired by the government, when the
indiscriminate advertisements were published by the government and volers

werg being misled,

3. According to the Complainant, under the earlier “Residential Flats
Registration Scheme, 19857 announced by the government for allotment of
houses 1o the houseless and slum dwellers, as per information received under
the RTT Act, 20035, 27.693 applicants had applied out of which only 5662 got
fats 1ill September 2008, Remaining applicants were still in the waiting,
list. Due to massive public propaganda made by the Respondent, there was

rush ol applications by the unsuspecting public. 277318 application Torms
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were received under ‘Rajiv Ratan Awas Yojana® il the closing date ie,
10-09-0%. No land has been acquired for construction of houses under Rajiv
Rattan Awas excepl [or one village i.e. Pooth Khurd, Thus, the claim by the
Respondent about 60000 flats being ready was false, misleading anel an
atlempl to cheat the general public and o procure their votes on false
promises. The total land acquired for the construction of houses under Rajiv
Rattan Awas by the government (il 2008 was only for 9439 houses.
lherefare the claim for the construction of 60000 houses made immediately

prior to the assembly election is a gross misuse of the public authority,

4, The Complainant alleges that the Respondent has thus abused and
misused her position to obtain gain or favour to herself and her political
parly by misrepresenting to the public on the issue of allotling 60000 flats to
the poor. She was actuated in the discharge of her functions as such public
functionary by improper or corrupt motives for her personal interest.  She
has also acted in a manner which lacks faithfulness as she misrepresented to
the voters by giving misleading and false inlormation for the purpose of
securing voles. She failed to act in accordance with the norms of integrity
and conduct, which ought 1o be [ollowed hy the Respondent as she is
oceupying the chair of Chiel Minister of Delhi. She has thus made herself
liable for an inguiry into her conduct w's 7 of the Delhi Lokayukta and
Upalokavukta Act, 1995 and for submission of report and recommendations
against the Respondent ufs 12 of the Act.  She also prayed thal
recommendations for fixing accountability of public functionary through

appropriate legislation may be made.

MNotice to the Respondent and her reply

5. Naotice was issued to the Respondent w's 7 read with section 2 (b} of
the Actl. MNotice was also issued to the Secretary. Urban Development to
produce all the records related o the printing of brochure / advertisements

and record in relation 1o the scheme, “Rajiv Rattan Awas™.

0. The Respondent appeared through her counsel and on 16-12-09,
moved an application, inter-alia, for recall of Show Cause Notice. Reply to

the said application was [iled by the Complainant on 21-12-09.  The



application was dismissed vide order dated 23-12-09, for reasons set oul in
detail therein.

T 'he Kespondent filed additional reply on 18-01-10, wherein it is
stated that the complaint was a part of well thought out strategy of a
principal rival political party , Lo which the Complainant belongs, against the
Respondent, who is the Chief Minister of Delhi and has won an
unprecedented three conseculive asscmbly elections starting from 1998
onwards. During her tenure, Delhi has witnessed monumental development
work and Delhities had the advantage of an interactive and receptive
government.  These difficult goals could not have been achieved by the
Respondent had she not conducted herself sith integrity and in consonance
with the high standards of probity expected of public funclionaries, Since
various efforts to malign and defame her failed, the principal rival political
parly has now resorted 1o frivolous litigation to score political points and

malign the Respondent as part ol political vendetta.

# It is averred that the booklet which is only an application / registration
form and is the main basis for filing the complaint has been deliberately
misquoted and inaccurately trapslated from Hindi to English and selectively
read with dishonest motive in order to induce this Hon ble Forum to issue
notice. Respondent filed what she claimed to be the true translation of the
application /fregistration form. [t is averred in the reply by the Respondent
that the correct translation of the relevant excerpts in English would be that
houses are 1o be constructed to provide shelter. Further, it was stated that the
time had come to start the process of handing over of houses by inviting
applications for allotment.  The Respondent produced her version of the
Fnglish translation claimed to be an official version. However it turned owt
t be from M/s Transprint India, a private agency empanelled with
Government of NCT . The Complainant disputed this translation. With a
view 1o pul the controversy 1o rest, a direction was issued, vide order dated
81,10 to the Registrar of the High Court of Delhi 1o provide translation of
the Brochure. In due course, the translation as received from the official
translator of High Court was laken on record. 1L is the translation by the

official translator of the High Court which is being relied in this order.



i, Respondent’s contention regarding the Booklet/Brochure is that it i
nothing but an application form for registration under the *Rajiv Ratan
Awas’. “Rajiv Rattan Awas’ is the title for the housing scheme of GNCT of
Delhi and is part of Jawahar Lal Nehru National Urban Renewal Mission
(INNURM) of Govt. of India. Under the INNURM, lour lacs [Tats have
been targeted to be buill for the urban poor. At the time of issuance of
booklet ¢ registration lorm there were 12 projects that were 1o be
implemented in the NCT of Delhi by the Govt. of National Capital Territory
ol Dxelhi, which were approved by the Govt. of India under the INNURM.
These 12 projects would provide approximately 62000 (lats through
the “Rajiv Rattan Awas™,  Therefore the registration form only expresses
the bonafide intention of government to construct and handover flats to the
poor and slum dwellers,  On the date of issuance of bookletl / registration
Form, GNC'T of Delhi, had valid approvals, sanctions and Detailed Project

Reports (DPR). mentioned in the booklet registration form.

10, Respondent contends that the registration [orm clearly reveals that
H0000 houses will be constructed Lo provide shelter to the same number of
amilies in due course. The registration / booklet cannot be construed or
read as a representation on behalt of the Respondent that the llats are ready
to be handed over as alleged by the Complainant. It did not per-se announce
a fresh scheme but only wnished particulars of an existing scheme. The
booklet could be purchased by payving Rs. 100/~ by those who were eligible
and desirous of availing the scheme. Sub Clause 3 of clause 4 stales that the
purpose of the registration Torm is to collect information of eligible poor and
slum dwellers, who have been living in Delhi since 01-01-98. Sub clause 4
ol the said clause states that the houses being constructed by DSIDC in

Marela, Bawana, Bhorgarh., Ghogha and Baprola will be allotied soon.

Therefore, a perusal of the entire registration form / booklet can by no
stretch of imagination lead to the conclusion that the Complainant has
maliciously sought to canvass.

11.  The advertisement in the newspapers on!3.8.2008 which preceded the
distribution of the application/registration lorm booklet stated that the
houses were to be constructed,  Advertisements were published to ensure

due and maximum publicity of the said scheme so that the benefit of the
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scheme does not devalve 1o a selected fow but the entire eligible population
of Delhi is aware of the said scheme. The advertisements bring out the fact
that houseAlats are to be constructed.  The worlk of designing and printing of
the brochure was done by the DSIDC after approval of Finance Department.
3.15.979 brochures were printed and afler due approval of Finance
Department, Urban Development Department released the payment of Rs.
GO6T7,427/-. [Sixty Six Lakh Sixty Seven Theusand Four Hundred Twenty
Sevent Out of the above mentioned number of brochures 3,15,979 were

sold accruing Rs. 3,15.97900/- w the government,

12, Respondent states that the special registration scheme of 1983 does
not have any connection with Rajiv Rattan Awas / INNURM. The Slum &
11 Department is under the MCD and the Respondent as Chief Minister of
Delhi did not exercise control over it.  Complainant was well aware that
GNCT of Delhi has land available for more than 9436 units as alleged but
she has deliberately concealed these facts from the [orum. She has with
obliqgue motives, not filed the adverlisemenls despile making repeated

reference to them in her complaint.

3. The Respondent has denied that the booklet / registration form makes
the tall claim that 60000 Mats were ready Tor handing over o poor and slum
dwellers. She has further denied that only 9436 houses were available under
Rajiv Rattan Awas Yojna . A total of 62000 fats would be made available
in due couwrse under the Rajiv Rattan Awas Yojna. Out of these 62000 flats,

D430 Naks were ready.

14, Respondent also alleged that the Complaint is not accompanied by
alfidavit. it being false and misleading. She has pleaded for taking action
againsl Complainant wis 9 (2) ol the Act,

The Complainant has filed rejoinder wherein she has controverted the

averments made in the reply and reiterated those made in the complaint.

VERSION OF THE GOVERNMENT

15, Meanwhile, Urban Development Department has produced the record

on TH-01-100 On 18-01-10, the GNCT of Delhi was directed 1o place
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affidavit of the concerned responsible officer giving the information f
particulars / details together with the supporting documents with regard 1o
Rajiv Rattan Awas for 60000 flats, On 05-02-10 affidavit of Dr. R.P.S.
Yadav was filed. On 24-02-10 he filed an additional alfidavit, which was
taken on record on 26,210,

According to affidavit of Dr. R.P.S. Yadav, Jt. Director, U.D. filed on
24-02-10, the ats constructed under the scheme of Low Cost Houses,
component of JNNURM is titled as Rajiv Ratan Awas in Delhi which is
implemented in Delhi under the state level nodal agency ie. LLDL Deptt,
Govt. of NCT of Delhi.  Dr. RS, Yadav has given details of eleven
projects of DSHUDC and four projects implemented by Slum & )]
Department, MCD.  The crux of the details given in his alfidavit is being

discussed in the part, *Evaluation of the Conduct of the Respondent’.

16, On 11-03-10 both parties submitted that no separate evidence is
necessary and they would like 1o argue on the bagis of material on record.
Written submissions have been filed by hoth the Complainant and

Respondeni.

POINTS FOR CONSIDERATION

| 7

From the pleadings of the parties and alfidavits iled on behalf of the
Giovt. the following points, which would have a bearing on the conduel of

the Respondent, arise for consideration :-

a. Whether at the time of publication ol the advertisements and the
kookletapplication form 60000 Nats were ready or could have been
made ready, within a reasonable time, for handing over of their
possession to the applicants?

b. Whether in  the hooklet/application  form, there was a mis
representation by the Respondent to the effect that 60000 [lats were
ready for handing over of possession to the poor and slum dwellers,

with a view to woo the voters in the ensuing assembly elections”



18. 1 have heard Ms. Sunita Bhardwaj, Complainant in person and Sh.
Mehmood Pracha, Ld. Counsel for the Respondent and have also perused the

record.

CRUX OF ARGUMENTS OF THE COMPLAINANT.

19, Complainant argues that the allegations made in the complaint against
the Respondent stand substantiated by the records submitted by the Urban
evelopment Department, According o her Rajiv Fatan Awas owas
independent of INNURM Scheme but Rs. 34138 lacs allocated under
JWNMURM, which was meant Tor distribution to Dy, Commissioners, was
misused for the printing of brochures / forms and advertisement ol Rajiv
Ratan Awas with prime motive 1o woo the urban poor and slum dwellers
comprising around 20 lac voters. She has pointed out the differences in the
low cost housing scheme under JINNURM and Rajiv Ratan Awas stating
inter-alia, that the low cost housing under INNURM 15 neither a Lnance
scheme nor a scheme of fixed plot size of 20 sqm as has been projected for
Rajiv Ratan Awas Yojna. Similarly the fixed four storied EWS houses for
slum dweliers under the control and ownership of Slum Departiment of MCD
have nothing (o do with Rajiv Ratan Awas Yojna, DSIDC is primarily
providing houses to industrial workers. She has argued that the Respondent
has intentionally misrepresented and falsely stated in the brochure that
GO000 houses were ready. which was factually wrong, in order to mislead

angl woo the volers.

ARGUMENTS ON BEHALF OF THE RESPONDENT

Maotivated complaint as part of political vendetta

20, Ld. Counsel for the Respondent has assailed the complaint as being
part of a well thought out strategy ol a principal rival political party 1. BIP
against the Respondent, who has won an unprecedented three consecutive
Assembly Election starting from 1998 onwards. The Complaint is alleged to
be part of the political vendetta to somehow malign the Respondent and

contain her popularity,



CHALLENGE TO _TIHE AMENDMENT OF COMPLAINANT BY
RESPONDENT.

2. Ld. Counsel for Respondent submits that there are material
differences between the initial and amended complaints and the record does
not reflect as 1o how and under what circumstances the Complainant
requested Lo file an amended petition and was allowed to do so. Respondent
assailed the allowing of amendment without a formal application and said
that same was not in accordance with 1the due process and not permissible. It
15 urged that amendment was allowed at the back of the Respondent by a
non-speaking order and ne specific grounds are given for allowing the
amendment. 1t was further alleged thal there were material differences in the
originagl Complaimt and the amended Complaint as filed. The pith and
substance of original Compliant was misuse of public fund and authority by
indiscriminate advertisements and the alleged wastage of public funds
thercon. Maoreover, in the amended complaint the focus has been changed
totally to misrepresentation in Lthe Brochure/Registration Form regarding
availability of 60,000 houses, whicl is Jabelled as misrepresentation and
therehy exhibiting lack of integrity and violating the norms of integrity.

22, It would be appropriate o deal with these objections here itself. The
Complainant was permitted 1o amend the Complaint, vide order passed on
P2 0009, On the said date, Complainant had prayed to incorporate specilic
pleas with regard to the action and conduct of the Respondent/Public
Functionary, falling within the ambit of “allegations™ as defined in Section
2ihy (1) to (1v) of the Dellu Lokayukia and Upalokayvukta Act, 1995 The
case was al its initial stage and notice even had not been issued. Leave was
granted to Complainant to file amended Complaint incorporating the pleas
as desired meluding praver for conduct of an inquiry. The Respondent had
raized similar objection while seeking recall of the order issuing notice and
gquestioned allowing of the amendment without formal application. While

dismissing the said application, it was observed as under:-

“It may be noticed that the inguiry belore the
Lokayukta is in the nature of a lact Ninding inguiry

where maximum anitade is given to unearth the trath.



The power conferred on the Lokayukta for the inquiry
has been held 1o be wider than those of any court of
law. In the instanl case the amendment was sought
when, even npotice had not been issued and the
Complaint was al its initial stage only. The
Complainant wanted to incorporate specific pleas as
regards  the  actions  and  conduct ol the

Respondent/Public Functienary....... h

Parties must gel the [ullest opportunity to plead and set up their case
and therefore, amendment was permitied, 1L did not cause any prejudice to
the Respondent who has been given the fullest apportunity of rebutting the
case as set up. The amendments sub-serve the ends of justice and there was
no procedural fetter in the way of grant of amendment.

Coming to the second objection of there being material differences
and shifting of the focus to misrepresentation, in the amended complaint,
even in the original complaint, the plea regarding misrepresentation in
claiming 60,000 flats being ready for distribution had been taken. As regards
the Complainant not fully agitating the plea regarding misuse of funds by
indiseriminate advertisements, it cannot be said that Complainant has not
laken the said plea. However, the Respondent cannot have a orievance il
Complainant does not urge the plea with same vigour or for that matter does
not press il at all. The objections taken regarding allowimng of amendment are

thus misconceived and without merit,

PLEA REGARDING INTERPRETATION OF REGISTRATION
FORM AND ADVERTISEMENTS.

-5

23, Respondent’s Counsel urged that the Complainant with malafide
itention has filed only application form and not the advertisements which
were concealed, Reference was made to adverlisements appearing on 3"
August, 2008, which mentioned that flats are being constructed at various
places in Delhi . It is urged that registration Torin was not in the nature ol an
advertisement. It was an application form with object and purpose of
receiving application and to collect information about the eligible urban

people 1o identify them. Relerence was made to the clauses of the
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application form giving various features of the houses which al point 6
mentioned: “houses would be of 3 to 4 storey™, Hindi translation of which is
D CTEA O WE AE # R AREs & E

Again the registration lorm under the heading *Rajiv Ratan Awas’

mentioned that it is proposed o construct 62000 lats for urban poor and
slum dwellers al various places. Hindi translation of which is
o simafa @awar 2000 wolEh @ Frwtor admt @ weer afial @ fae Ree

el uz yeida g0

It is also mentioned that 10000 flats are under construction  at
“CGhoga' and ‘Baprola’.

Similarly, relerence is made to other clauses of the form which
indicate and reveal that houses are 1oy be constructed. Further, & reference (o
Sub Clause 3 and 2 of Clause 4 of the Registration form makes it clear that
6O000 houses were stated to be under construction. A complete reading of
booklet £ application form would reveal that it no where provided that 60000
flats were ready and applications were being invited for allotment. 1t clearly
shows that Rajiv Ratan Awas Yojna is a housing scheme of GNCT of Delhi
which is a title given to INNURM., a scheme of Govt ol India, At the time
of issuance ol booklet there were 12 projects to be implemented in Dellu
which were approved by Govt, of India under INNURM. 1t is, further urged
that in the scheme of things. prospective purchaser would first see the
advertisements which appeared in leading newspapers and preceded the
issuance of registration lorm. On reading the advertisements, he would be
aware thal houses are lo be constructed. It is only on secing the
advertisements if one was interested, then he would spend Rs. 100 to buy the
registration form. On complete reading of the registration form and with the
prior knowledge of the advertisements, a prospective purchasers would not
be misled into believing that the houses are ready on the basis ol the

interpretation of the message as contended by the Complainant.

24, Regarding the 1985 Registration Scheme, he subanitied that it was not

a planned schieme of GNCT of Delhi and not under JINNURM.  The amount

spent on advertisement was 42.53 lacs and not 341.3% lacs as stated by the
Complainant. The total expenditure of Rs. 349,74 lacs was incurred by U.1.
Department under INNURM out of which Rs. 24138 lacs was transferred Lo

all the 9 DCs of Delhi for establishiment and management of collection
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centre. A sum of Rs. 6383 lacs was released o DSIIDC for printing of
brachures and application forms and Rs. 42,533 lacs were paid o news
agencics for publication ol the scheme.  [nitially there was a provision ot
100 lacs during the vear 2008-09 and in order to meet the requirement Rs.
241,318 lacs for the establishment of collection centre in various Districts,
an additional amount of Rs. 141,38 lacs was allocated by the Finance Deptt,

ol Govl, of NCT of Delhi.

EVALUATION OF THE CONDUCT OF THE RESPONDENT AND
CONSIDERATION OF THE POINTS IN IS5UL.

25, The question of the alotments made under the 1985 housing scheme
and people who are in the waiting list under the said scheme would not be
relevant since the same does not have any immediate bearing on the conduct
of the Respondent, which is under inquiry in the present case.

I'he question as to how much land has been acguired for construction
of houses under the *Rajiv Ratan Awas’ [or poor and slum dwellers in India
as asked by the Complainant in her application under RTI Act, may nol
provide complete answer since for construction of houses, land could be
already available and fresh acquisition of land would be required only as per
need. Though in reply to the said query DSHDC has informed vide thelr
letter dt. 25/30-09-2008 that land has been acquired only in one village 1.¢
Pooth Khurd, they have also informed that the land handed over to the
apencies for construction ol the houses under the Rajiv Ratan Awas Yajna
was Tor 9436 houses only, 11 is open to the Government 1o allocate available
land otherwise than by acquisition,

It is worthwhile to mention that in her reply, while referring 1o the
Special Registration Scheme of 1985, the Respondent has stated that the
Slum and 11 department is under the MCD and the respondent e, Chiel
Minister of Delhi does not exercise control over it. Whereas in the allidavit
filed on 24-02-10 by Dr. R.P.S. Yadav, Ju. Director, UL, he has also given
details of the project being implemented by the Slum & 11 Deparimenl,
MCD

From the affidavit of Dr. B.P.5. Yadav it can be seen that even on the
date of filing of affidavil i.e. 24.02.2010, s0 far as Govi. of Delhi is

concerned only 7635 houses were ready whereas 5227 houses were under
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construction. The proposal in respect of 247506 houses was being processed,
There was a stay by the High Courl with regard 1o 10328 houses and the
projects for construction of 9904 houses have been shelved since these fell
on ridee areas. Admittedly not a single house under Rajiv Ratian Awas lras
been allotted tifl date. “There appears w be no doubt that at the time of
Publication of advertisement/application form. 60000 houses were neither
ready nor could have been made ready within a reasonable time of
publication of the application form. This is reinforced by the [act that even
at the time of filing of the affidavit that is about two year after publication of
the form, 60000 houses were not ready. 1 is also notl even the case of
Respondent that at the time of Publication of Application Form 60000
houses were ready. 1t is on this premise that the message of the Respondent

published in the booklet has to be considerad.

26, Doth the parties have difTerently inlerpreled the
application/registration  form Lo suit their respective cases as set uap.
According to the Complainant, the Respondent has in her message on page 3
of the application [orm categorically stated that instead of 50000 houses,
GO0 houses were ready to become the roof over the heads of those many
number of Tamilies and that 1ime has come to start the process of handing
over these 60000 houses to those citizens of Delhi, who were actually
entitled for the same. On the other hand counsel for the Respondent has
argued that a complete reading of the application form makes it clear that
OO0 houses were stated to be proposed to be constructed. The hooklet is
described as an application form for registration under the “Rajiv Rattan
Awas” . On the cover of il has the colour printed photograph of smiling
voungman and old woman, 1t carries the caption

“Delhi Government,

Sapney Kare Sakar, Delhi Sarkar,

Sach Hoga Sapna Jab Hoga Ek Ghar Apna”

On the inside of the cover page it carries “Rajiv Rattan Awas™ and
underneath:
A residential Scheme of NOT of Delhi having  got

inspired from the achievements and encouragement from
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Jawahar Lal Nebro National  Urban  Re-construction
Mission Scheme ol the Government of India.

Ifitistruth. ...

That your annual family income is upto Rs.60.000/-

And vou have been living in Delhi for the last 10 years.
Even then vour family has no any private plot or a pucca
house.

Then you can have a house o your own.

Delhi Sarkar.

Sapney Kare sakar. Delhi Sarkar”

Thereafter. on the next page is the message from the Chiel Minister with her
photograph and the photograph of Sh. Raj Kumar Chauhan, another Minister
ol Government of Delli, I would be seen that the message as reproduced
herein after is complete by itself and stands alone, 1t has not been made
subject to any of the terms and conditions of clauses to follows,

27, The relevant portions of the application form containing message of

the Respondent in Hindi reads -

amussl e a2lan e ad Sesll Tame & I T
AT Alotel @1 g[mara @t 2t Zael wur fden en b

ad 2008 ® e dF FEBE 50000 Tl 3T @D

wepe ol o deaame aear m Ay B e ana
A WE TAwT U O Ar @ & i snusl dver B oaw &
3 50000 @ GEAE 60000 HBH Teel & Ui @&

d7 @l BA del @l AT B

zm ogm @ wita & &0 =z amad B B W @B
oo anfdim argerer @ @er @ aoetat Feer 3 et

Feenle @ datgeta Teman |

awd 3 ol 2§ 2d e0o000 HwEl @ et B o3
afisl @t dtus @ ulew s wr & o9 @ sew

arzafdes aftesdl £ ai@ # smwd sERa W § RS osA

T
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Heplat @t utie @ Mo ammst umar & owre W oY dled

= AT MU UIET SMUMl moudl @ g Gl e |
=7 sy ur A swwm up oft waren aneEdt £ B e
WU e 60000 FeErEl @ 3fer wWE Al g BRMI
Ry A 2012 aF HE 400000 (AR AH) IFHEN D
ferarfor aftr wafa aedl & 390 sndea @& ufy Sfeas 2

agd v of fv ad Rl @ gur ol W sy e

Feilehe [rew @ SEEA Ul 23 geEnar g3n dwur’

sfier difara
e w0 o & el

[he English translation of the same by the official translator of' the High
Court of Delhi reads as under :-

“fr will be in vour miemory that Delli Government Jerd
commenced Reajiv Rattan Awas Schewme last year.  We had
determied that wpto the end of 2008, approximately 30000
cheap and clean howses wonld be given io the hardworking
peaple of Delli.

Todav | am feeling proud while tefling vou that GIOK
houses, instead of SO000 are ready for providing sheiter 1o the
everr wmmbers of fanilies as per te promise of vour Governnent,

We are thankful to the Central Governmeni for oltaining
this targer who puided the Government of Delli by giving
economic grant as well as fechaical coaperation.

Time has come that process of handing over of these 60000
fenises he starfed 1o those ;J{’r)li'?l"{f e'{,f'- Defhi who are f.l{.'Hr:.‘rf{'l-‘
entitled for it In the end. I request you to reveal the trie focts
ahout vour eligibility for obtaining these houses so that your city
cotld take a form aecording to vour dreams,

Cn this occasion, T wani to tell vou thai these 60,000/-
heouses would  fidfil the resolwtion of the government only

o partially. The government is determined to construct 4,00,000/-
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o Jaes) howses o fo oo allotieement of those houses in the
hands of the people who are actually eligible for them.
Lot us resolve that we would see Dellil in o shiving fort on
world s globe, afier making [t a magnificent ity of this conniry.
Sheiler 10t
Han Ble Chief Minister
NCT of Delhi ™
28, A bare perusal of the message of the Respondent on page 3 of the
application form reveals the following cateporical statements made by her -

(1Y That the Government had resolved that by the end of year 2008
approximately 30000 cheap and  clean  houses  would  be
pivenshanded over to the hardworking people of Delhi.

{1i}  that as per the promise of government, 60000 houses, instcad of
50000 were ready for providing shelter to those many number ol
families, and

(1) that time has come when the process of hambing over of these
GOO00 houses to those gitizens of Delhi, who were actually entitled

{or the same, be starled,

The statement at (i) read with (i1i) above makes 1t clear that the
Government’s resalve was to handover 30,000 houses by the end of year
2008 o the people of Delhi. It is in contradistinction te proposal for
construction of houses in future 1. 4 lac houses.  The statement at (i) above
is categorical about the fact that 60000 houses were ready to provide shelter
o the same number of famnilies, The statement at {iii) also makes it clear
that the time has come (when the message is being made) to starl the process
ol handing over these 60000 houses 1o the citizens of Delhi {emphasis is
supplied). Thus, it is clear that houses were stated to be ready lor handing
over Houses can be handed over only il the same are ready. Further the use
of word “these” indicate that GOODD houses were dentifiable and the process
to hand over the same was to be started. 1t s amply clear that 60000 houses
have been stated 1o be not only ready but that the process of handing over
these houses o the mdustrious people of Delhi be started. The message of
the Respondent 15 unambiguous. It may be [urther seen that in later part of

her message it is stated that these 60000 houses would only partially Tulfill
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the resolution of the Government and that the government is determined to
construct 4 lacs houses and allot them to the deserving people by the end of
vear 2012, There is thus clear distinction in the message hetween 60000
houses which were stated 10 be ready for handing over and 4 lac houses
which were proposed 1o be constructed by the end of year 2012 Admittedly
on the date of publication of the application forms containing the aforesaid
message ol the Respondent, 60000 houses were not ready and she being the
Chicf Minister would have known this fact. The message ol the Respondent
has positive assertion that 60000 houses were nol only ready but that the
process of handing over these houses o the industrious people of Delhi was
to he started. This assertion was neither true on the date of publication of
message nor cven today, Positive assertion ol a fact, which the person

making the assertion knows to be not trite amounts Lo misrepresentalion.

29, Lwven if there are certain clauses in the application form which may
indicate that 60000 houses were nol ready, the message by the Chief
Minister was capable of dominating the will of poor and illiterate public.
This is especially so with the excellent wack record of the Respondent of
having won three consecutive elections victories and the credibility and
sway which she has over the masses. Any such message coming from Chief
Minister of a State has the potential of being believed by the people at large,
especially the poor, homeless who are aspiranis of a house at low rates, As
far as the masses are concerned her words carry more weight than any legal
clanses in print, The message of Respondent published in her name along
with her photograph stand out prominently in the application form.

Ld. Counsel for Respondent has taken great pains in making this
forum to go over the complele application form. clause by clause, 1o show
that by a complete reading ol the form and reading the message of the
Respondent in conjunction with other clauses ol the Torm would shows that
60000 houses were not ready but were proposed 1o be constructed.

Al best, even if the submission of the Respondent’s Counsel that the
advertisements published prior 1o the publication of the printed Registration
Forum, contained statement regarding houses to be constructed and the
various terms of the Brochure which tend to bring out that the houses were
vel to be constructed, all these can only provide a defence that the Voters or

the masses may have not been misled to vote on this premise, However, the



same  does not in any manner negate or dilute the element ol
misrepresentation contained in the message of the Respondent. Such pleas
could at best show the likelihood ol confusion that may arise in view ol
conflict between the clanses and the message. Apain that would not take
away the factom o misrepresentalion contained in the message, These are
nol procecding under the Representation ol Peaples Aot where we are
concerned with whether it was a corrupt practice or not. We have only to
assess wihether the said message, as given by the Respondent, contained any
misrepresentation or not? And whether the said misrepresentalion was in
breach ol the norms of condoct and  inleprty expected ol Pubic

FFunctionaries’.

3 Besides, from the above pleas and submissions of the Respondent 1t
would at least follow from the message of the Respondent she herself did not
reveal the complete truth that 60,000 houses were nol ready bul were
proposed to be constructed.  Poor people and slum dwellers can not be
expected to undertake such an exercise as has been done by the Ld. Counsel
for Respondent. This is not a case of interpretation of @ contract belween
two consenting parlics who may have agreed upon ambiguous or conflicting
clauses of an agreement.  The case in hand s ol a unilateral message [
promige being held out by a Chief Minister 10 the poor and homeless
citizens. Such people cannot be expected to read the message of the Chiel
Minister along with the complete application form, clause by clause,
compare the conflicting paragraphs and discern the actual state ol alfairs.
Gullible public can be casily misled by statements of Public Functionaries
holding high positions.  lronically, in ber message the Respondent urges the
public to truthfully state about their eligibility but she herself iz not
practising what she preached.

Hall' truth or exaggerated claims amount 1o misrepresentation.  The

Respondent has promised to the public something which was not existing.

31, The Respondent has not shown any conteition or expressed any regret

for her message or taken the plea of it being a bonafide imadvertent error or
claim 1t as being unhappily worded. Rather the Respondent vehemently
defended the message and put forward an incorrect translation from a private

agency empanelled with the Govermmment and sought to justily it. The
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vircumstances which have come on record reveal that it was not a mere
chance that the announcement and timing of inviting applications under the
“Rajiv Rattan Awas” scheme coincided with the ensuing elections,  The
misrepresentation in the message of Respondent does nol appear 1o be an
innocent or inadvertent one. 11 was a tactical misrepresentation. Instead of
putling the burden on public at large to inguire into the facts and know the
truth, it was incumbent upon the Respondent to tell them the tuth about the
scheme in the {irst instance and in plain terms. Even if the ultimate plan was
to actually provide 60000 houses to the poor and homeless as argued by Ld.
Counsel Tor Respondent it was pre mature to project that 60000 houses were
ready for handing over and take advantage of the peoples expectations raised

on misrepresentation and promises, which are belied.

12, Truthfulness and straight forwardedness is the fundamental norm of
integrity. and  conduct which ought to be [followed by the Public
Functionaries especially those who hold high positions. Article 1A of the
Constitution of India makes it obligatory for every citiven of India to cherish
and follow the noble ideals which inspired our national struggle lor [reedom.
This is more so in case of Public Functionaries. The foremost ideals which
inspired our national struggle for freedom was truthfulness, altruism and
selflessness. Leaders are expected to keep the public and national interest on
top prierity and not 1o be guided in their actions by personal or party

mierests.

33 Justice HLE. Ehanna, former hudge Supreme Court of India, in his
report on inguiry into charges against former Ministers of Orissa including
three Chief Ministers, while dealing with the arguments advanced on behall
of the ex Chief Ministers that there was no code of conduct for the Ministers
and us such they should not be held to be guilty of any impropriety,
expressed the view that there are certain basic rules of conduet which have
to be followed. They arc a part of general norm of ethics and public
morality. 1t i3 no answer to a charge ol a breach of those rules of conduct
that they have not been codified. He observed:

“Another and a very vital principle which must be kept in view is that
a person on heing a Minister becomes the custodian of public nterests. A

areat trust devolves upon him and he owes it 1o the exalted office he
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occupied that he should so formulate his policies and plan bis activities that
there is no possibility of a clash between his personal interest and public
interest.  This is especially true in the set up of a nascent democracy like
ours wherein the role of a Minister has got to be that of a pioneer rather than
of a pirate, of a public sentinel rather than of a seif'secker of one dedicated
1o the public weal and not one obsessed with the desire of personal gain.
The moment a Minister gets into a situation wherein there may be conflict in
his person and the public interest he is bound to made the tongues vag and
his conduct must necessarlly become the subject of the erticism and
censure. The old adage that the Cacsar’s wife should be above suspicion is
cqually true of the Ministers in a democratic set up.

He concluded his report by observing,

“Lastly, | may observe that ne codilication of reles of conduct or
declaration of assets can ensure rectitude among Ministers and other men in
public life.  What is needed is a climate of strong public opinion wherein
none may dare to deviate from the path of rectitude. The ramparts of a ¢lean
and healthy administration are in the hearts of the people; laws can punish
only oceasional lapses. Judge Leamed Hand 1 a classic passage observed :

[ ofien wonder whether we do not rest our hopes too much upon our
Constitution, upon Laws and upon Courls, These are [alse hopes, believe me
these are false hopes. Liberty lies in the hearts of men and women: when it
dies there. no Law, no Courl can do much to help i, While it lies there it
weds no Constitution, no law, no court 1o save 7,

What 15 said about the liberty in the above passape holds equally true

ol purity in public life and administration.

34, Ld. Counsel for the Respondent had contended that once there was no
violation of the Election code of Conduct, the publication was not a corrupt
practice under the Representation of Peoples Act, the same criteria would
apply for detenmining the norms of integrity and conduct under the present
Act.  For the reasons as discussed in para 33 and the clear position that an
action may not be a corrupt practice but it could still fall foul of the present
act and being held as violative of the norms of integrity  and conduct
expected ol the “Public Functionary®™ under the Delhi Lokavukta and
Uplokayukta Act, 1995, The two legislations are dislinet in scope and

TR B
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35, The facts of this case indicate that the misrepresentations in the
message ol the Respondent was with a motive o woo the voters and public
in the election to gain an advantage for sell’ and party. In the present inquiry
allepations especially which involve the element of intention or motive are
nat required to be established with mathematical exactitude. These are to e
decided, considering all the facts of the case on the touch stone of
preponderance of probability. Applying the shove test, it is considered that
the Complainant has been able to establish that the Respondent has misused
fier position for gain or favour 1o herself and her political party by
misrepresenting Lo the public on the issue of allotting/handing over 60000
flats to the poor. She was actuated in the discharge of her funclions as such
public functionary by improper motives for her personal and party interest.
She has also acted in & manner which lacks faithfulness as she
misrepresented o the public including the voters by giving misleading ancl
false information for the purpose of advantage in the ensuing elections. She
thus failed to act in accordance with the norms of integrity and conduct
expected of the ‘Public Fuctionary™ occupying the august the chair of Chiel

Minister ol Delhi.

36, In the current political scenario , it is not unusual lor the party in
power or the Government of day al the behest ol “Public Punctionaries’ to
announce wellare schemes or measures or promise reliels, holding out sops,
proximate to the ensuing elections, but belore the deadline under the Model
code of Conduet for Elections comes into force. Such announcements thus
may not fall foul of the Representation of People’s Act and the election
code. However, the same does nol provide protection Irom Section 2 (b} of
the Act. stipulating adherence 1o norms of conduet and integrity expected of
‘Public Functionaries’” with straight forwardness and truthfulness being
stellar requirements,  Indian society is olten found to be tolerant towards
corruption and unethical practices in politics and governance. Moral
priorities currently in our society as yet get a back seat, It is high time that
people stand up against unethical practices and build up a strong public
opinion to ensure that public functionaries adhere 10 high standards of
inteprity and conduct. However, this change cannot come overnight and it

will take time, Therefore the least which ought Lo be done is to tell the truth
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ahout the misconduct of a public functionary and to publicly deprecate IL.
Considering the above and the entire circumslances of the case, it is
appropriate o recommend  to Her Excellency, the President of India to
administer o caution lo the Respondent to be careful in publication ol her
messages 0 future in view of the present instance. It is reconunended

accordingly.
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