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15. The Division Denchum the smd u(sc.i bserve.!:

3. The language of Sectipn {1 )(_b}?:ihn ws that any law in force immedi-
ately hiefore the commencement of the Act shall cease to apply to Hindus
if it is inconsistent with the provisions of the Act. The provisions of the
Dethi Land Reforms Act are inconsistent with the Hindu Succession Act
as has already beenstated cefore. Thus, if there was no Sub-section (2) this
question could have had to be tlecided against the plaintiff. However,
Sub-section (2) states that Lhe Act will not affect the pro\?isions of any law
which s in force if it provides for the prevention of fragmentation of
agricultural holdings or for the fixation of ceilings or for the devolutior of
tenancy righls in respect of such holdings. The question of succession,
therelo o, depends wholly onwhether the Delhi Land Reforms Actisalaw
which provents the ragmentation ofagricultural holdings or fixes ceilings

o oltural holdings or provides for the devolution of tenancy rights
dorenpinc b ol sueh holdings.”
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cntation of agricultural holdings and also,
at the material time fixed céiling ‘on agricultural holdings.and also dealt
vith the devolutionof tenancy tlghts on such holdings, itmustbe held that.
s Jaw s saved biv Section 4(@fof the Hi 1i Succession Act and is not
cepealed by the prov sions of tEHIn A u Succession Act, This would mean
thatthe rele of suecession govi@Bing Bhumid..is is to be found in Section
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soldings. Thus, st 0 arag ) holdu g was stipulated in

any local law applicabic to o v ayricy
would apply relating to devolution offfaterest in a holding. The effect of
deletion of Sub-scction (2) to Section 4188 the Hindu Succession Act, 1956
cue to the promulgation of the Hindu §fffcession (Amendment) Act, 2005
is thatwitheffeet fromthe date when th@i mending Act was promulgated
succession would be as per the Hindu Stlccession Act, 1956.

Liral holding, provisions thereof

8. Prima fucie, the Amending Act of 2005 gannot be read retrospectively as

the Amending Act has not been given a re rospective operation. Meaning
thereby, successions which had taken pi‘étu prior to the
the Amendment Act of 2005 cannot be disturbed.

promulgation ol

9. Section 3 of the Amending Act has subsfi,t(ntud the existing Section 6 of
the Hindu Suecession’'Act. One get$ a clue of the legislative intent when
one looks al Suli-section (3) of Scction 6, as amended. It stipulates that
where a Findu dies after the commencement of tle Hindu Succession
(Amendment) Act, 2005 his interest in the property of a joint family
governed by Mitakshara Law snall'devolve by testamentary or intestae:

succession and not by survivorship. A daughter is given a share equal to
that of a son.

10. In respect of the co-pacenery property ihe right of a daughter to
receiveashareequalto thatof asonappliesonly if the death of male Hindu
is after commenc yaent of the Amendment Act, 2005.°

19 Inthe above-mentioned case, the owner of the agricultural land holdings
had expired an 106,199 nin ] thus it was on that date thigt succession to his property
opened. As per the law then dappheable, succusgl-ic)n‘wag:iﬁ favour of the sons. Since
the Amendment Act could not besread retrospectively) the appeal in the case/of
Miutkesl o Bharat Singh (supra) was dismissed ' \
20. The learnad Counsel tor the petitioners pointedd out that the facts of the
presentcase are different from that of Ram Mehar (supra
(supra) inasmuch as the owner of the disputed agricultu
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23, Apartfrom "is, the learned Counsell

. HLfes the petioners submitted that the
tacts of the present case differed from that of &

it Har Naraini Devi’s case (supra)
ineseen as in that case the owner of the disputed property died on 6.6.1997, that
is‘ prior to the coming imo force ol the .\n‘\rmd ment Act in 2005, and, thus, before
ctioid(Z) orthe HSA had been omitted. In the present case, succession opened on
'1_ 2006, after Section 42) of HSA had been emit'ed with effect from 9.9.2005.
f\l-n wthe case of St Har Narain Dy "'r(aup... the only challenge against Section
S0 ol e DLR Act was o the ground tatitwag vic'ative of the fundamental rights

asgoveninthe Constitut ion of India however i *ho presentcase the challengeis also
an e yround of it 'n iy repeaied by a hnl‘m'qm‘nl stalute.

21 Invesponse w the above argrinents, the learned Counsel for the respon-
dent \.nu. Jto3alsorelied slie ongts o the decisions of Ram Mehar (supra) and Smt.
Flar Naraini Dol aaprad, [Uwias’ c01\¥énqed by the learntd Counsel for the said
respondents thit this Courtin the case of Smt, Far Naraini Dev (supm) deafri\*helob
that “Section 4 of the said Act cavnot be challenged because of Article 318 of

the Constitution ana because it had been plmu.- in the Ninth Schedule to the
Constilution b Mo, that is, priorto zh4,1

Eotwessuhyatie dthattae DI ]\r\;tls.d special enactnu nt enacted especiall
vt ot agncaitaral land and for the preventon of §; sapmentation of agiicul

AT RIS .n|m w for tie fivation of vetlings: ‘md tor the devolution of tenancy rigitis
avroere st sach bolde s aind v oald He ot ey vail despite the Amendment

485

all CLNN NIRMALA & ORS v GOV OF N OF DL & O,
Actomatling Section:-l2 ) of the Haac e “""!
Suection -H2) of the HSA did notimplarepeal ot
immunity provided by Artcle 318 1o Acts
Constitution would continne

csubnutted that the removal of
ion 50 of the DLR Act and the
pl. u'.uf in the Ninth Schedule ol Gy

.26, Another contention of the learnes Counsgl for the said respondents was
that i the Seventh Schedube < the Constitution of India which prescribes the three
lists of subjects on which the Union, State or both iuilsl'\turcs can make laws
respectively, Entry 5 of List T, which i is the Concurrent list, includes ‘succession’
and Entry 6 mcludes ‘transfer of property except .u:ncultunl land’. On the other
hand, List 11, which is the State List, at Entry 18, has ‘Land’ including every form of
land whether agricultural or not. Thus it was submitted by the learned Counsel for
the respondents that this clearly shows the intention of the legislature to allow only
the State to enact laws regarding agricultural land.

27.Finally, the learned Counsel forihe said respondents alsorelied onextracts
5[ the decision in the case of Ram Mehar (supra) Lo supy ort the argument that the
DLR Act is a special enactiment dealing with agricultural land and thus the rule of
succession set out in Section 0 o) the DLR Act has Lo be considered as the rule of
succession to tenancy righte Thus, according to the ¢
provision is saved from u.'ln ‘il by the FISAL

iaid learned Counsel, tins

28. Ttis in the light ol the e arguments, that the qu
10 above need to be answered. We may straighfaway! 3
auestions are that the rule of succession contained in ‘m, !
been repealed by virlue of the omission of Section 4(2)'8F HSA in 2005 and that, as
a result, the rule of succession would be the one presgribed under the HSA (as
amended). Consequently, the petitioners, beirg female, flive the right to succeed to
the disputed agricultural land inasmuch as suczession!' Gl
15.12.2006 on the death of Late Inder Simph,

stions posed in paragraph
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30. Itis necessary Lo examine Section 4 whichy
is to have an overriding effect, Sub-section (1) specilically)

- Querriding effect of Act—(1) Save a: {'sliic'::.\-\'i.ﬂ:x!"";:
h]s Act,~—

whatas that the HISA
wides as under:

pressly provided in

(a) , any text, rule orinter plumlmn of Flindu lawg ﬁ.\y custom or usnbc
as part of that lTaw in force immedintelybetocdithe commencement

486




ol Jhe At A RS /IR cfor
whiel vrovisn TR,

(b)Y anvelheriawm for e

“."‘d.h‘ YASIRIE TR ATUSYAN

woeeinent ol this
Actshalbcease toappiv to Hin

a0 b as s meonsistent with
any of the provisions containe iy this AL

31. By virtue of clause (a) of Sub-sectio
rule or interpretation of Hindu Law or avy
force ceased Lo have effect upon the cannacn
matter for which provision was made in th
matters provided in the HEA, Ty Taw mclu
that law stood ahmrnln- )lmnlm%‘.}\hy virtu

HaA, any other 1nw i foece m\mcdmu y b'._fm

of Section 4 of the HSA, any lext,
om or usize as part of that law in
ent of t 2 HSA in respect of any
SAdn othwer words, in respect of
éinb any custom or usage as par’. o1
Clau: 2 (b) of Section 4(1) of the

tthe commencement of the HSA,
ceased to apply o Hindus insofar as il was. incansistent with any of the provisions

ot the HSA. The lawe in faree, of course, includud statate law such as the DLR Act.
Thus, by virtue ol Section 4(1)(b), Section 50 of the DLR Actwould cease to operate
wad apply to Flindus Lo the extent it was incohs_islunt with the H5A. In Rant Mehar
(supra), this Court held that the said provisions of the DLR Act were inconsistent
vith the HISAL Thus, i no reference was made to Sub-section (2) of Section 4 as it
then existed, the FISA had virtually abrogated the provisions of Section 50 of the
DLR Actinits rppl'u.\tiun o Hindus to the e u(t}:nl of the inconsistency between the

rule of succesaion preser hed i the HSA and the rule ol succession stipulated inthe
said Section S0 of the DUV Act.

32, 1t i only because of Sub-section (2) of Section 4 of the H5A that the
operation and eifectiveness of the provisions.of the DLILAct was saved inasmuch
asitwas declared it nothing in the HSA .‘:hﬂlx be deemed to atfect the provisions
of any law for the e being in force ;nuvnd' Ay for (1) the prevention of fragmen-
tation of agricultural holdings or (2) for the fixation of ceiling or (3) for the
devolutions of lenancy rights in respect of suth holdings. Since the DLR Act was
hetdtobe suchalaw, its provisions, which indfded Section 50, were unaffected by
the enactment ofdhe FISAL Ttis apparent thatwhile there was a peneral abrogation/
repeal of Jaws —- personal, customary and jiatutory — to the extent they were
meonsistent with the provisions of the HSA provisions of certain laws like the
JLR Act were specifically saved or excluded@font the general abrogation/ zepeal.
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ocific exclusicnof the DLR Act from
o oxisted be-ause of the said Snb-
N or shield f:+ o abliteration which

i

33, Now, the omission of Sulesection ( ‘

tne Amendmient Actof 2005 has remuved the
the overriding effect of the HSA wihiciy hi
section (2). 1Lt i It 15 abivious. The prot
Subesection (%) pryr ded having been-r

(! tlie proviidne ofth o ‘«‘1
.nvemmmimp Colevaninvespectof a0 ans of e DERA L ey,
not so much ayas - Ciniplied repesd T _\!lwh Mot e RV
abrogation wiii i erio existed 1 cen b Tow o e ib-
--un:linn{E)OI‘SL'.'rli-w‘l.lw virtucoft - o it ;1l,i'|f2-"2 S R UTES I lous
act of Parlinmoent. Pl inde st | AARTSIAR I I S UITEE tion
viven o the D'l,l,x' Actand pil i i Ui v LR
At gets relegated o a pi | o to the ot of

meonsistency in the provision: 21 o two il

487

Vil CLNN AW TN DO VR AL O D B vl UOL & O, Ry
A4 We shunt nowe oy sy

Cilvageen  nbion oo thie learned Coansel for the

Teotston of this Coadlin Seed 3 oor Narvan

cospondent Muos 3o b thai

Dear Gsaprag, Section 50 o0 10 A

]'_ll'(-! b St e et ha e
Because ol Avtele STHCE v crenhitn By G becar . DR voplaced
w the Ninth e oe o e Cons o B 1961 [ e tha soraing
est g it e d coneludegd o i },in“. BOGAY we o BN a1 not be
challempe . s of Articlhe 31 i .[.' [EA TN LR i ase, the
chanierge o o the ground f ol gl bon Do b, 21 of the
Clonstitute i e, the chadlen: ML o e Tmani ol “tute. We
naveseen b cimiuanitygr e el s Vieckiat verofaany
competent Ligpislatun o oo L] i ETEEEE ~¢ the DLR
Act), The FEA aned thae o wil Ad "i‘ 5 ll e e

o by Parliament
wve alieady indicated
'tmn {2 } nf Section 4 of the HSA is to

and there o challony: ! nmnt
as o now the elfect of SITRNE of Sulsh

abrogzate the provisions of the DLK ACHED the extent of inconsistency with the

provisions of the HMSA, Clearly, the imniiRity under Article 318 is not a blanket
imaunity and is subject to the power off gy competent Legislature to repeal or
amend the protected Act. This 1x exactlfivhat Parhiament has done. The.s, the
argument raised on behalf of the responcd@it Nos. '3 to 5 is clearly untenable.

35, For the atoresnid reasons, we holdithat the provisions of the FISA would,
after the amendment of 2005, have m'errid_%g effect over the provi&.i'ons of Seclion
50 of the DLR Actand the latter provisions \'{"f.‘m ld have to yield to the provisions of
the HSA. in case ol any mconsistency., The rule of succession provided'in the HSA
would apply as uppmed to the rule ple<c,nbcd under the DLR Act. The petitioners
are, therefore, entitled to succeed to the dispated agricultural land in terms of the
HSA. The respondent Nos. and 2 are directed to mutate the disputed agricultural

land, to the extent of Tate Shri Inder L'vin-.,l"k; share, in favour of the petitioners and
respondent Nos. 3, 4 aind 5 as per the HBAL

Phe writ petition is allowed to the aforesaict extent, The parties are-Jefl to
bear their respective costs.,

Wril Petition allowed.
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