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GOVERNMENT OF NCT OF DELI « Of

WP 1C) No. 435 of 2007-=Decided 44

(i) Delhi Land Reforms Act; 1954 - Scetion Bl) —-

menl) Act, 2005 — Scction 6 — Flindu Succession A oo

4(1}(b) — Succession from Males -~ Provisions [ Hi

amendment of 2005, have overriding cffect aver pr;wiﬁia
~=In case of inconsistency, provisions of DLR Acl wly

Hindu Succession Act -~ Huli of succession provided i Hindu Succession Act

would apply as opposed to tube preworibed vnder DUR Ne-- Petitioners (widow

and two miaor daughters of deceased) entitled tesuccedd Lo Gisputed agricultural

land inerms of Hindu Succession Act -~ RespondentNos, 11y 2 directed to mutate

disputed agricultural fand, to extent of deceased’s sharé in favour of petitioners

and respondent Nos. 3, 4 and 4 as per Hlindu Succession Act.

L —hespondents
8.0.2010

b1 Succession (Amend-
—-Hections 4(2), 4(1)(a),
du Succession Act, after
sof Section 50, DLR Act
1d yiekt to provisions of

[Paras 28, 35)

(ii) Dethi Land Reforms Act, 1954 —— Section 50 — Constitution of India, 1950
-= Arlicles 14,16, 19, 315 — Hindu Succession (Amend ment) Act, 2005 — Section
6-—Ilindu Succession Act, 1956 — Sections 402}, 4(1){a), 4(1)(b) — “cope and ambit
of provisions of Sections 4(1) and 4(2), Nindu Succession Act - I[ no relerence was
wmade to Fection 4(2) as it then existed, Flindu Roaccession Act had virtually
abrogated provisions w. Section 50 of IDLR Actin its application to Hindus to extent
of inconsistency betiveen rule of suceession prescribed in Hindu Succession Act
and as stipulated in Section S0 1 DLR Act — Oraission of Section 4(2) of 1indu,
buccession Act by virtue of Amendment Aet of %2005 has removed specific
exetusion-of OLR: Act from terriding effect of Hindu Succession Act which
hitherta existed becanse of Bevlion 4(2) — Result is DLR Act gets relegaed to
position of subservience to Hinlu Succession Act to extent of inconsistency in
provisions of two Acls — Immunity of Article 31Biig iiot'g{b\nnkel immunity and
is subject to power of any competent Legislature to l'vpc-a'_l'égr amend the protected
Act == il of succession provided in Hindu Succdssidh Act would apply as
opposed o rule preseribed under DLR At [Paras 33, 34]

Resull: Wirit Pelition allow-d.
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[Para 18]
A Smib. Har Narain Deni and Ana
162 (2000) DLT w63 (D) (Notr A

Counsel {or the Dartien

v, Union of indncand Others,
icable)

[Pur 21]

Por the Pettioners . ATeo b il seli

bnt, Advocnte
Pov gl e P epondent Noo 10 5o b, Adroe
L Anshe M A

HMEDN T

b b s ctent Nos. 3 an

Eolaeres Abv oo

it u vtitioners are
et pectionerg Y TR PR P Land Reforms
Act 1Y hercinaftereet (e DU [STTIU cof Articles 14,
eam Tt o 3 i Lo impdn L‘pual(d by the
Flne i wees ) BT (i Th ¢ also secking a
directiontothe 0 ot o TG the i Foagi et laad left by the
deceased husbonae 0 noner@ll. 1 aually

£ovewn ol the petitioners and
respondent Nos. 3, 4 alt o '

2. The petitioners herem a*thu wirlow (putllmnm No. 1) and two minor
daaghters (petitioner Nos. 2 andgB) of Late Shri Inder Singh, the owner of the
cdivputed land, who died intestatgion 15.12.2006. Prior to-his marriage with peti-
honer No.1 (Nirmala), Late Shridfider Singly was married to another lady called
Nirmla (shiownas Nihali Deviin ll‘léLOLll“.ter- affidavit), withwhomhehad twosons

and a daughter. He married pontlonel No. 1in 1997, after the death of his first wife

in 1995 hespondent Nos. 3,4 and 5%are the cluldren of Late Shri Inder Singh and his
Tt wifo,

. Tate Shei Indeér Sighhad Bhumidhari rights in respect of agricultural land
o the evtentof /oth share in Khata No. 136/132 consisting of Kh. No.30/24 (4-16)
and Kh. No. 31/13/1/2 (1-8) admeasuring 6 Bighas 4 Biswas and 1/6th share in
Khata No. 75/76 consisting of Kh. No.35/1 (4-16),35/2 (4-16),9/1 (3-14), 10 (4-15),
27(0-3), 36/4/2(3-10),5/2 (4-4), 6 (4-16),7/2 (2- 12),14/1/2(1-4),54/45 (0- 18}and
51(0-2) admeasuring 35 Bighas 10 Biswas. The total agricultural land ad measuring
41 Bighas 14 Biswas (hereinafter referred to as the disputed agricultu-al land) is
situated in the revenue estate of viflage Tazpur Kalan, Delhi.

42 Alter the drath of 1ate8hri Inder'Singh 01i"15.12.2006, petitionér No.»L1
moved mappilication before the concerned Tehsildar on 5.2.2007, to mutate the
abaverentioned disputed agricultural land in favour of the petitioners, but he

led 1o do so in view of Section 50 of tiw DLIL Act. Heing aggrieved by the
-h vidon nf the Tehsildar, petitioner No. 1 called a inieetiniy of the Panchayat of the
3 H!m coand in that meeting dateg H" 22007, it wan unanimously decided by the

e l..u atas well as by respond At Nos. 345, that the petitioners be allotted 1/3rd

shine in the disputed agr mullu..a.%;nd holdings mvued by the deceased Shri Inder

singh. fnpursuance of this decisigh, the petitioners were given possession of their
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aification of the Punjab and Apra sy, enanc W 1 Toree e State of
elhi and to make provision for other matters o ‘neék B therowith”, Section 50 of
w Act provided that only male members of a tamilghad the primary ipht of
pecession to agricultural land; it excluded female m bers from succeeding, to
uch land holdings when male lineal descendants werd

LR Actis reproduced hereunder:

B

“50. General ordey of succession from nue. - -
Sections 48 and 52, when o Bhumidhar or A

interest in his holding shall devolve incaceorndidhee with the order of the
succession given below

(@)

Male lincal descoendants in the tale line of the descent:

Provided thit no member of this class shall inherit if any male
descendant between himand the deceased is alive:

Provided further that the son or sons of a predeceased son howso-

ever low shall inherit the share which would have devolved upon
the deceased il e had been then alive:

) Widow;

() Father;

(d)  Mother, being a widon

{e)  Step mother, heiny aWhdow;

(H Father's fallw
(g) I:a_thcr'ti motho, | cundawidow;
() Widow of a male lineal de

scendant in the miile line of descent,
(1) Brother, being the son of same father as thal

ceased;
()  Unmarried sister:

Brother's son, the brothyer havi ing heenaton (mﬂle same fatheras the
deceased;”

{m) *at]_wcr s father's son:
() Brother's son's son:
(o) - Father ™ father s oo

(p)  Daughters

478




SEEE D L L ANER I (Julvy 2

O oo, Clane e croe

Soeantdien, Ihe properts chal et e

Copuert P

i

armale Bhaimicdonr o
Vhe nvade b acal descendants in (e

male hieosg e voor e sian of fenaie descendants, Giverns

aev e lone Y e

e fact ot ce o thers bonye | e i ondanis at all are
w"-:ti'O:ﬂf‘ll b Aoty ome alt Bikenih Al not AT et e
oscendaat g YR

JOthe !l pecers ol ACL T AT e Can
cassedandeans o RICANRCENNITINY. | IR . Diaat
thwas fain Act [ taendd and oo by [ g, b ntesraae ong
Flindus Moy o, Seeee 70 of b Wi i el of the
FiaA wehich made it e, 0 o g, R T ol {any
proevision of Law oy the U TOCEEEN o pras ation of

AT S k

. . ¢

trragmentation .ol agricallui 4 ahings
i D

chyibehidiongs L.

devolution of tenancy rights i renp et ol
ceprocduecad hereunders :

o for the
oAU of tha T35 15

T O I T R AT

AR wr
LU NNAN [

MNXXX

co lorthe s emovai ol douwets it hereby declared that nothing contained
i Actshaltbe deemied gadtect e provisions of any law for the time
bomy m foree providing: fo ‘ll}f?’.“?f-yu'uxunuim of fragmentation of agricul-
taval holdings ortor tee nxnlionf’ial ceihmg e tor thedevolution oftenancy
rishts in respect of such hordings.”
S I ek the DLR Act was pliced in the Ninth Schedule of the Constitution
of India (Entry 61), by virtue of the Constitution (Seventeenth Amendmaat) 7.,
1L withelfect from 20th June, 1964, Article 318 of the Constitution proviias that

no Act that has been placed in the Ninth Schedule can be the subject matter of

challenge on the ground hat 1t is inconsisl nt with ar takes away or abridges any
ob b riats conterred B the pravisions of Part 11 of the Constitulion. Article 318

ERTRCRR TSI IR

CA TN e o cerkaln Acts wisd Reulations—

Yo houl pciudize ta he generality of the provisions contained in Article
HEAnone ef the Act and Regulations specified in the Ninth Schedule nor
b provisions theredfshali b deemed to be void, or ever to have

Pereecvoid an e proung that such Act, Regulition or provision is

tronsistentwith, o tikes ;ﬁavw abridges ay of the rights conferred by, -

ANV provisions of this Marband aolwithstanding anyudgment, deeree ar
erder ol any Court or tribginai to the contiany, cach of the said Acts and

2 x ' i i . y
Regulations shali, subject 6 the power of any competent Legislature to
repealor amead it, contindie in force.”

90t 2003, e HYA wwac o

SUCCUS SN (Aomendiment) Act, 20
1

nded by Tarliament by passing, the Hindu
C(hercinaliver referred to as ‘the Amendment
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M “WhotherHeetion a0 othe DERAC oo repealed by the Amendiment

s Actinasmuchoe by cretting Section S (SR e HSA, 1956, 1t has removed

& thetmumunity thiat the DR Ses Bud \.‘.‘itl’% wpect to L lnws of succession

) R i Ve

reorespectot e nttoeal land ? Also, it thidt be the case, do the petitioners,

W being female, now have the aight 1y suczeed Lo the disputed agricultural

i land 77

b A1 The mam contention ot the Counselon behal! of the petitioners was that

due to the omdssion of Section 4(2) of the TSA, the -ule of succession as contained

snSection 50 of the DLR Act hasbeen eclipsed and, thus, after 9.9.2005, only the rule
of succession provided under the HSA {as-amended) is applicable to Hindus in

respect of all pmpcrtics in India, including « yricultural land. Also, because of the

substitution of the old Section 6 of the HSA by the nuw one, the pelitioners have

become co-parceners of disputed agriceltural land along with the sons of Late Shri
inder Singh, and thus all the petitioners have acquaired rights, equal to those of
respondent Nos. 3-5, i the property in quesiion.

2. The learned Cowel for the petitioners subautted thai due to the onu sion
of Section 4(2) aiud substitition of the old Section 6 of the HSA by the new one, by
virtue of the Amendmeiit et the State law contaimgn Section 50 of the DLR Act

tas become repugnint Lot Union law contained in@ections 6, 8 aunt v of the HSA
and the said Section 50 of the DLR Act is thus void,

O Sechion 6 befere substitutong Iy
"6 Develntion of iiterest o coran {'vrzl‘".\f‘l‘ii'(ll'z
after the commencement of this i, Bavi:
mterestin Mitakshara coparcenary propert
shall devolve by :;urvi\':y;_x'{\ip wpon e surd
cenary and not in aceord and vith Giie At

Ahena nale Flindu dies
g the time of s death an
:15 interc: ban the property
irg mewmbeis of the copar-
Provided that, af the deeeased hael feli by Ruiving a fer de relay
b\ spuecifu v thater
Pt of the e ease

‘. .
spocificd ina b bor e Sohedule or a male

wha claiag frotigls ach lemaie relagive Vg
the Mitssliovd vt vnaly proper’, shald
inlestate succenin sothe case m

survivarship.

L

Fxplanation 10 Fop e pugposesaol = 0oy
Mitakshara copareclyo ol 1+ SENEL
would have beew dllatied w Aty
place immediately before his

entitled to claim partition or not.

Explanation 2: Nothing contained in the provist
construed as enabling a person wie har sep.
coparcenary before the death of the deceasud iy
on intestacy a share in the interest relerred to Uigge
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Pebara Bowe, the dangelster of o
COrareenged ?-|\(ll}-
() !'ly Lt ecomie a o parcéner in her own :'i;.;!'ll i the same manner
o the son;

() havethe same ripints in thg coparcenary property as she would have
had if she had been a SON;

(€] be subject to the same tiabilities in respect of the s¢.d coparcenary

property as that of a son, and any reference to a Hindu Mitakshara

coparcencr shall be deemed to include a reference to a daughter of
a L'Upi\]'n'k‘l‘u']‘:

Provided that noll

ung contained in this sub-section shall affect or
mvalidate any disposition or alienation including any partition or

testamentary disposition of property which had taken place before
the 20th day of December, 2004.

ChoAmy property to which a female Hindu becomes eatitled by virtue of
Prh-section (1) shall be held by her with the incidents of coparcenary
trnership and shall be regarded, notwithstanding anything contained in

Hi Act, orany ather Iow for the time being wiforce as property capable
o being disposed of by her by testamentary dispoation.

() Where o Hindu dics afte F the commencenwint of the Hindu Succession
(Amendment) Act, 2003, ;is mterest i e property of a Joint Hindu
family governed by the M ;E"\kshara law, shall devolve by testamentery or
intestate succession, as! e case may be, under this Act and not by
survivorship, and th copaycenary property shallbe deemed to have been
e Laken place and—

]

i) the dig iter s all Pthe savee thare as is allotted 1o a son;

by the share of the o
1!

Ecleccased son or a pre-deceased daughter, as
they would hove g8

had they bee., alive at the time of partition, shall

Wiving chuls f ol pre-deceased son or of such
e and

P

) theshara sfn }.
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Provided thatin the case of any dent L
of the Hindu Succession (Amomde g
this sub-sechion shali wifect t 3
() the right of any creditor to progid
great-grandson, as the case may
(o) anyalivnation made in respect of ¢
and any such nght o - alienation st

of prous ol Peation v the same r

aroand to the same extent as it

o Hindu Succession (Aadend-

would nn e beer L‘m',w.'\.‘t'l.\hil;' as ife
ment) Act, 2005 o not been-enactad.,

J;;.x;?.’ﬂmm'un-' -Forthe purpases of Clau:e '), the c.\'pression ‘son’, ‘grand-
son’ or ‘great-grandson’ shall be deenec Lo refer to the son, grm.ulson or
great-grandson, as the case may be, wha was bomn or adopted prior to the
commencement of the Hindu Succession (Amendment) Act, 2005.

(5) Nothing contained in this scction shall apply to a partition, which has
been effected before the 20th day of December, 2004,

Cxplanation—For the purposes of this section “‘partition” means any parti-
tion made by exeeution of a dead of pactition duly registered under the
Rewistration Act D08 (16 af 1e0S) o I ¢'._l‘ij!.y'|.nn cliected by a decree of a
Conrt.”

Suctions Bl Y
‘8. General rules v succession in Hie case of }}§"5w~1"I1c property'of a male .

H'ndu dying inteskate shall devolve accon@ing to the provisons of this
Chapter---

() Miesty, upon the heirs, Beingg the relatges specified in Class Tof the
schedule;

(b) Scconl.“}-',l it there s ne heir of Class ], [

Yupon the heirs, being the

relatives specified in Class i of the Sclilid ule;
. L

(€)  thirdly, if thereis nohweiv ot any 1t

ses, thenpipeatheagnates
ol the deceased; and

(d) lastly, if theve v noapnate, then upon (EEEcornates o 1 tecea

n

9. Qrderaf sityema v o v herrs s thie Sehe o
w the Schbode, b o in Clase © shalh
exclusion of all 00 heirs; thoae b 1
p:‘(,‘fcrrcd to l!m... S w sbennad ety ]
preferred to the L v thind entry! .
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