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BEFORE THE HON’BLE LOKAYUKTA

Justice Manmohan Sarin

Complaint No. C-152/LOK/2009

Smt. Sunita Bhardwaj, Original Informant

Vs.

Sh. Prahlad Singh Sawhney, MLA




ORDER

BRIEF FACTS
1.1
The case against the Respondent ‘Public Functionary’ is of disregarding norms of conduct expected of his class by interfering with and obstructing implementation of a judicial order that had attained finality. 
1.2
Complaints dated 31.07.07 and 07.08.07 made by the original informant Smt. Sunita Bhardwaj to the Director of Vigilance, Govt. of NCT of Delhi were forwarded to this forum, vide letter dated 15.05.09, which resulted in the present inquiry.
1.3
Informant, inter-alia, alleges that she is President of the Boulevard Road, MCD Flats Residents Welfare Association, hereinafter referred to as Association.  The flats were allotted by Slum and JJ Wing of DDA, which department was subsequently transferred to the MCD. The boundary wall of the said complex was breached by the residents of the adjoining slum cluster in the rear of the complex and land of the complex was encroached by the said slum dwellers who are mainly land mafia persons having connection with local politicians and officials of Slum and JJ Department. 
1.4 
The Association preferred in the High Court of Delhi, WP (C) No. 3354/03, praying to be allowed to reconstruct/repair the breached boundary wall, to stop encroachment. The WP was allowed vide order dated 13.07.04. The residents of the slum cluster, at the behest of the local MLA Sh. Prahlad Singh Sawhney, filed application in opposition to the said writ petition, wherein vide order dated 08.05.06, the earlier order was reaffirmed. The court issued directions for police protection to the Association for reconstructing/repairing the wall. The police allegedly failed to provide necessary protection compelling the Association to file CCP No. 287 of 2007.  The High Court issued notice of CCP to DCP (North) and SHO (Civil Lines). 
1.5
The Informant claims that when repair work of the boundary wall was undertaken by the Association, the local MLA Sh. Prahlad Singh Sawhney, Respondent arrived at the spot along with his henchmen and interrupted the said work. The police force was also withdrawn at his behest and the entire construction material looted. The residents of the complex including the original informant were threatened. The said MLA Sh. Prahlad Singh Sawhney had been threatening her and she had already lodged complaint with the police.  He has involved some officials of Slum Department in harassing her. An appeal was filed by the Residents of Slum Cluster, referred to as part of land mafia by Original Informant, against order dated 08.05.06, which was dismissed by the Division Bench of the High Court, vide order dated 30.07.07. 
1.6
The original informant also alleged that one Sh. Virender  Sharma, Surveyor, Slum Department and Sh. O.P.Verma, Chief Engineer (Building), threatened her.  Sh. O.P. Verma told her that she must compromise with the local MLA, failing which he has powers to put her to trouble as she was residing in tenements of Slums Departments.  Sh. O.P.Verma demanded Rs.1 lakh from her in order to save her flats/residence. The said officials have acted in collusion and connivance with the local MLA and on 13.07.07, by misusing their powers, passed order under Section 345 of the DMC Act for sealing and demolition of the residence of the complainant. She has also filed an affidavit dated 08.07.09, affirming the factum of making complaint dated 31.07.07 and filing of certain documents.
NOTICE TO THE RESPONDENT PUBLIC FUNCTIONARY AND HIS REPLY
2.1
Taking cognizance of the above information, a show cause notice was issued to the Respondent ‘public functionary’, Sh. Prahlad Singh Sawhney to appear before this Forum for inquiry under section 7 of the Delhi Lokayukta and Upalokayukta Act, 1995, hereinafter referred to as the Act.
 
The respondent appeared and filed reply dated 24.07.09, wherein he denied all the allegations made in the complaint and stated that the original informant has filed the complaint with unclean hands. The original informant is Vice Chairman and Senior Office Bearer of BJP in Chandni Chowk District. The complaint is a result of political vendetta to malign the image of respondent, who is a Congress MLA from Chandni Chowk District. The original informant/complainant is engaged in unlawful and illegal activities of land grabbing and illegal construction in MCD flats at Boulevard Road, where she has unlawfully acquired 9 flats bearing Nos. 89-A, 89-B, 89-C, 19-A, 19-B, 19-C, 20-A, 20-B and 20-C. She was propagator of communal and anti-minority agenda and is the chief cause behind law and order problems. Two complaints were lodged against the complainant vide diary No. 35-B and 36-B, both dated 12.09.07 at PS Civil Lines, Delhi. 
2.2
In the year 2007, it is alleged, the original informant/aggrieved person had demolished a dustbin constructed by the MCD for waste disposal and an illegal parking lot was brought about by the original informant/complainant.  An FIR No. 213 of 2007 dated 12.09.07 under section 427/434/34 of IPC was registered against the original informant/complainant at PS Civil Lines. The instant complaint is nothing but a stratagem to malign and harass the respondent. The allegations are baseless, misconceived and incorrect. The report dated 12.02.09 of Addl. DCP (North) forwarded to the Addl. Secretary (Vigilance) absolves the respondent of any wrong doing. The report of the Vigilance Department of MCD also absolves the respondent from the allegations levelled against him. He has denied that he interrupted the work of repair and at his best the construction material was looted. The construction could not be carried out because the MCD’s site plan could not be produced by the original informant/Association or MCD officials at site. Other allegations made in the complaint have also been generally denied. 
3.
The original informant has filed a rejoinder denying averments made in the reply and reiterating those made in the complaint. 

TECHNICAL OBJECTIONS RAISED BY THE RESPONDENT
4.
Respondent moved an application dated 30.08.09 under section 7 of the Act read with section 151 of the Code of Civil Procedure for clarification as to whether the notice was issued suo-moto or based on the complaint or information of Ms. Sunita Bhardwaj. It was stated that if it was considered as suo-moto action then the case title be suitably amended and the name of Ms. Sunita Bhardwaj be struck off as Complainant and an Amicus Curaie be appointed. On the other hand, if it was considered an inquiry arising out of the complaint by Ms. Sunita Bhardwaj, then show cause notice dated 18.06.09 be amended and the complaint be dismissed as it fails to meet the requirement of Form-1 and Form-3 prescribed under the Delhi Lokayukta and Upalokayukta (Investigation) Rules, 1998. Ms. Sunita Bhardwaj did not file any reply to the said application but made oral submission. 
The said application was disposed of vide order dated 27.08.09 by, inter-alia, observing that the present case appropriately fall in the category of “other information”. It was directed that description of Ms. Sunita Bhardwaj be deemed to be corrected and read as “aggrieved person/original informant” in place of complainant/petitioner. By the same order it was held that appointment of Amicus Curaie cannot be insisted as a matter of right and part of procedure.  The tribunal/court has inherent obligation de-hors the appointment of Amicus Curaie to ensure adherence to principles of natural justice. It was also observed that considering the nature of controversy involved and the evidence from various official agencies that may be required to be led, the appointment of Amicus Curaie would facilitate in expeditious and just conduct of the inquiry. Accordingly, Mr. Manish Gandhi, Advocate was appointed as Amicus Curiae to assist in the inquiry. 
5.
The aggrieved person/original informant has been examined in support of the allegations against the respondent. The respondent examined the following seven witnesses including himself :-
RW-1

-
Mr. Prahlad Singh Sawhney
RW-2

-
Mohd. Yusuf

RW-3

-
Mr. Ahsan Ahmed

RW-4

-
Mr. R.D.Passi, Asstt. Engineer, MCD
RW-5

-
Mr. U.B.Tripathi, Direcotr (Vigilance), MCD
RW-6

-
Mr. Om Prakash Sharma, Inspector, Delhi Police
RW-7

-
Mr. Om Prakash Pruthi, Executive Engineer (Enf.), MCD
6.
Written submissions have been filed by the original informant/aggrieved person and the respondent. The Amicus Curiae also filed written synopsis.  
7.   
In order to have first hand view of the site and to appreciate the site plan, Lokayukta accompanied by Officer on Special Duty visited the site on 15.03.10 with consent of both the parties, who were also asked to be present at the site.  Subsequently, an application was moved on 12.04.10, on behalf of the respondent for re-visit of the site. The application was disposed of vide order dated 13.04.10, holding the same as not necessary, giving liberty to the Respondent to point out any special feature or specific issue arising from the topography or the site inspection.
ADMITTED FACTS 

8.1
The orders passed by the Hon’ble High Court with regard to repair/erection of the wall in question are not in dispute. In CWP No. 3554 of 2003 filed by Boulevard Road MCD Flats Resident Welfare Association (Regd.) against MCD, DCP (North) and DDA, the Hon’ble High Court of Delhi vide its order dated 13.07.04, inter-alia, held:-

“6.
Learned counsel appearing for the MCD and its Slum Deptt. says that the Department has no objection if the petitioner repairs the breached portion of the boundary wall.

7.
Writ petition is accordingly disposed of with a declaration that the petitioner would be entitled to repair/reconstruct the boundary wall and enclosing the colony known as MCD Flats. The SHO of the local police station shall provide adequate police protection to the labour engaged by the petitioner association for the purpose of repair/reconstruction of the boundary wall. The first and third respondent shall not cause any obstruction in the creation of the boundary wall.  The maximum height of the boundary wall would be 6 ft. above the ground level. The petitioner would be permitted to put iron angles with barbed wire at the top of the wall. The petitioner would also be permitted to erect / install iron gate at the entry point to its residential complex.”
8.2
Subsequently slum dwellers filed CM No. 1609/2005 in which vide order dated 08.05.06, the Hon’ble High Court directed:-

“8.
In my opinion, I need not refer to the plans submitted by the petitioner and the applicant for the reason the same have no authenticity. Both parties have drawn their respective site plans on which they rely. The dispute can be settled in reference to the original lay out plans of Boulverd Road MCD Flats. I may note that the stand of the Slum & JJ Wing, MCD was that the colony in question which was built by the Slum & JJ Wing was bounded by a boundary wall. If that be so, boundary wall has to come up as the same was breached at the original site. 
9.
Unfortunately, in the city of Delhi, rampant encroachments have resulted in layout getting altered.  I have been noticing this in a large number of cases. What is happening at the ground level is that under local political pressure municipal agencies lay roads at whatever open land is available, without conforming to the original lay out plans. When disputes are brought before the Court, it becomes impossible to give a judicial verdict because at the ground level what actually exists does not conform to the approved lay out plans. 

10.
Be that as it may, the boundary wall for the residential complex in question must be re-erected at the site of the original boundary wall for the reason security of the residents of the Boulevard Road MCD Flats is adversely affected due to movement of slum dwellers through their colony.”

8.3
Later on one Democratic Residents Welfare Society (Regd.) filed LPA No. 1105/2007 challenging the order dated 08.05.06, dismissing the application of the applicant, and praying for staying the judgement dated 13.07.04. Vide order dated 30.07.07, a Division Bench of the Hon’ble High Court  while dismissing the LPA held as under:-
“9.
Be that as it may, we find that there existed a boundary wall to ensure the safety and security of the MCD Flats and their residents and the same is sought to be re-erected and an order to that effect was passed by the Learned Single Judge on 8th May, 2006. There is no ground why the said boundary wall should not be allowed to be reconstructed at the site where the original boundary wall existed. Counsel appearing for the appellant has submitted before us that if the aforesaid wall is allowed to be constructed, residents of JJ cluster will have difficulty in accessing the main Boulevard Road. It is clear from the counter affidavit filed by the MCD in the writ petition that there is an alternative access available to the JJ cluster from the other side through Bhairo Lane but the slum dwellers prefer to use the tenement complex as a thoroughfare and short route.

10.
Since a boundary wall existed originally at the site in question  and as the JJ cluster residents are using the breach in the wall to pass through the tenement complex as short cut to the main Boulevard Road, the said wall has to be reconstructed to provide security and safety to the residents of the MCD flats.  Therefore, we are not inclined to interfere with the impugned order passed by the learned Single Judge. The appeal and the applications have no merit and are dismissed.”
8.4
A review petition No. 232/2007, for review of order dated 30.07.10, was filed by the Democratic Residents Welfare Society (Regd.) which was dismissed as having no merit, vide order dated 05.09.2007.
9.1.
The admitted position is that as on 21.07.07 there was a judicial order permitting the construction / erection of the boundary wall of Boulevard Road, MCD Flat. The respondent ‘Public Functionary’ is accused of violating the norms of conduct by interfering and obstructing the construction / erection of the boundary wall despite knowledge of the Court orders.  It is also alleged that at the behest of the respondent, police force was withdrawn and the construction material was looted. It is claimed that the respondent sought to raise unnecessary controversy regarding the site where the wall was to be re-erected and also held out threats to the original informant / aggrieved person.

Even after dismissal of the appeal by the Division Bench of the High Court and dismissal of review petition and the SLP by the Supreme Court, the respondent continued with his efforts in representing to the MCD for demolition of the erected boundary wall. Further, due to his influence the officers of the MCD initiated action and registered cases for demolition of the flat of the original informant / aggrieved person. 
MATERIAL POINTS FOR CONSIDERATION
9.2
The material points which arise for consideration in this inquiry can be broadly classified as under:-

1) Respondent’s knowledge of the legal proceedings and the orders passed by the High Court regarding the construction/re-erection of the boundary wall under police protection.

2) Conduct of the respondent on 21.07.07 when the association attempted to construct/re-erect the wall.
3) Allegations of looting of construction material by and at the behest of the respondent and holding out threats to the original informant / aggrieved person. 
4) Conduct and efforts of the respondent for demolition of the boundary wall after its re-erection/re-construction, and dismissal of appeal by Division Bench of High Court and of review petition.
SUBMISSIONS MADE BY AMICUS CURIAE, ORIGINAL INFORMANT AND RESPONDENT’S COUNSEL

10.1
Sh. Manish Gandhi, Amicus Curiae, Ms. Sunita Bhardwaj, Original Informant and Sh. Mehmood Pracha, Counsel for the Respondent have all been heard at length. The records including the written submissions/synopsis have been perused.
10.2
The Amicus Curiae has submitted that the majesty of the law and dignity of judicial system is to be protected and maintained. None is above the law. In the present case the Respondent, who being a ‘public functionary’ was bound to protect the law, finding threat to his vote bank acted against the rule of law in order to gain political mileage.  He argued that the Respondent has improvised his version at every step, contradicting himself on material points like his knowledge of the order of the High Court etc.  The story woven by the Respondent that the site at which the wall to be constructed was not correct is an after thought since the site where the wall was to be constructed was where it had been breached and that brooked no controversy.  The Respondent’s attempt to keep the breached portion open as passage for the use of slum inhabitants ran counter to the direction of High Court.  
10.3
The Original Informant Ms. Sunita Bhardwaj has also filed written submission.  According to her, the fact that she received a threatening call on her phone from the Respondent through his telephone no. 9810000001 gains credibility from her lodging a complaint, Ex.PW-1/3 with the Commissioner of Police.  She claims that the Respondent came to the site with a large crowd, threatened them and obstructed the construction of wall, despite his being shown the court orders. He asked his henchmen and crowd to take away the material.  She urges that the Respondent deliberately and wrongly created the confusion regarding the location and site of wall which is evident from the fact that ultimately the wall was constructed at the very site where it was proposed to be constructed on 21-07-07.  She claims that since the High Court allowed the construction of the wall at the breached site on the basis of site plan, Ex. PW 1/8 filed by her, it was nobody’s right to question the site at the time of construction of wall.

She further submitted that there are inherent contradictions in the statement of the Respondent and his other witnesses with regard to his knowledge of the order of High Court, his personal efforts to have the wall demolished and controversy regarding the spot where the wall was to be constructed and the number of persons who had gathered at the spot.  She further submitted that the very fact that police protection was provided for construction of wall shows that High Court has appreciated the apprehension that the residents of Bagichi Bhargav Lane, whose cause was being espoused by the Respondent, would obstruct the construction of wall.  The apprehension proved true when on 21-07-07, the wall could not be constructed despite there being order of the High Court for wall to be constructed under police protection, on account of intervention by the Respondent and his raising unnecessary controversy regarding the spot, where it was sought to be reconstructed, being a passage.

10.4
Sh. Mehmood Pracha, Counsel for the Respondent has argued that the complaint is baseless and politically motivated as Ms. Sunita Bhardwaj is Vice Chairman and Senior Office Bearer of BJP, a rival political party of the Respondent, who is Congress MLA from Chandni Chowk.  Ms. Sunita Bhardwaj concealed her political status from this forum.  She filed this complaint to gain political mileage. She has unlawfully acquired 9 flats and has illegally built a three story building which is partially used by her as her residence and partially as her Law Office.  There have been FIRs and complaints lodged against her at Civil Lines Police Station which is ample proof of the fact that she is a known trouble maker of that area. The Respondent objected to her illegal activities and claims that the complaint is a counterblast to the same.  

He urges that she failed to lead evidence even of a single person in support of her allegations.  There is no corroboration of her allegation.  On the other hand Respondent has stated that on the day of the incident no hindrance was caused in the construction of wall and after being told that the wall was being constructed under the order of the court, he left the site.  His stand was that the court orders should be implemented peacefully.  The Respondent witnesses Sh. Ahsan Ahmed, RW3 and Mohd. Yusuf, RW1, who are residents of the adjoining Bagichi Bhargav Lane have stated that the place where the wall was constructed was a thorough fare.  Sh. Om Praksh, RW6 stated that the proceedings of 21-07-07 were peaceful and nothing untoward happened on that day.  The report dt. 12-12-09 of Addl. Dy. Commissioner of Police (North) has also exonerated the Respondent.  The construction of wall affected the right of passage of residents of Bagichi Bhargav Lane and Respondent being a ‘Public Functionary’ had a legitimate interest to redress the grievance and to avoid any law and order problem or communal disturbance.  The original informant had a vested interest in her palatial building which included her Law Office for facilitation of her clients. 

DEPOSITION OF ORIGINAL INFORMANT AND THE RESPONDENT

11.1
CW-1 Ms. Sunita Bhardwaj has, inter-alia, deposed that the entire complex of Boulevard Road MCD Flats is surrounded by a boundary wall of approximately 5ft. to 6 ft. height.  The boundary wall has been in existence from the time of construction of flats sometime in 1998-99.  The residents of the adjoining slum clusters had breached the wall behind Flat No. 20-A.  The breach was about 10 ft. long. They wanted to use the complex, as a thorough fare passing through the complex provided an easy and shorter route to the slum dwellers for reaching the Boulevard Road. She further stated that the association communicated to the police that the wall would be re-erected.  On 20-07-2007 itself, she received telephonic call on her telephone no. 9868535388 from telephone no. 9810000061 at 10:05 AM threatening her regarding her property, if she got the wall repaired.  The above call was made by the Respondent.  She recognized his voice.  She had been interacting with him and was known to him.  She complained to the Commissioner of Police vide her letter dated 20-07-2007, Exhibit PW 1/3.  

11.2
On 21-07-2007, the Association arranged for men and material to re-erect the breached portion of the wall. There was a single breach at the back side about 10 ft. wide. The respondent MLA came to the site at 11 A.M. i.e. on or about the same time the police had reached. He was accompanied by a large crowed numbering 1000 or even more. The respondent and the crowd started threatening them.  He said that he would not allow the wall to be re erected despite him being told that this was being done under the court orders.  She was carrying the court file and showed the order of the court to the Respondent.  Alongwith her the General Secretary Mr. Shiv Kumar, Smt. Simal Rani, Sh. Udayveer and other members of their association were present.  The Respondent was abusive and he asked his henchmen and members of the crowd to take away the material and the entire material was looted.  The MCD representatives were present but they did nothing to control the crowd.  At that time the Respondent was also saying that the said wall was not being re erected on the original spot. On 31-07-2007, she lodged a complaint, Exhibit PW-1/5 with the Director of Vigilance, GNCT of Delhi.  
11.3
After dismissal of LPA on 30-07-2007, surveyors of the Survey Deptt. of MCD and official of Slum & JJ Department started harassing her.  Mr. Vijender asked her to meet Sh. O.P. Verma otherwise she could come to trouble.  When she met, Sh. O.P. Verma he told her to settle the matter with Sh. Prahlad Singh Sawhney otherwise she would suffer consequences.  He also threatened to order demolition of her flats if she failed to pay Rs. 1 lakh.  She further deposed that on 10-09-2007, the wall was constructed at the same spot where it was being constructed on 21-07-2007, when the Respondent obstructed its construction.  There was no doubt regarding the exact spot where the wall was to be constructed on 21st July and the construction was not deferred for the reason that determination of the exact location by the Planning Department was pending.  It was wrongly reported that the wall could not be constructed on account of Mr. R.D. Passi, Asstt. Engineer, Slum & JJ Department informing all those present at that time that the digging site for the wall was not part of the MCD flats.
11.4
She also stated that she had preferred an RTI application and learnt that the Respondent was still trying for removal of the wall despite dismissal of the SLP in Hon’ble Supreme Court.  She has filed the site plan i.e. Exhibit PW 1/8 and testified that it was on the basis of this site plan that orders dated 13-07-2004 and 08-05-2006 were passed.  The portion of breach marked ‘A’ to ‘B’ in plan was the same point at which wall was sought to be erected on 21-07-2007 in 2007 and which the Respondent obstructed.  The wall has finally been erected at that very point where it was breached.
11.5
Respondent while appearing as RW-1 deposed that he knew the Complainant.    On 21.7.07, the residents of Bouleverd Road flats owners as well as Bagichi Residents (Slum Dwellers) both came to his residence.  They complained that Ms. Sunita Bhardwaj was getting the wall constructed which would block the passage which the residents of Bagichi had been using for a long time.  When he reached the spot, he found that officers of the Slum Department and Delhi Police were also present.  He was informed by the Officers of Slum Department and Delhi Police that the wall was being constructed under the orders of the Court.  On hearing this, he said that if that was being done under Court directions, then he had no concern with it.  After saying this, he left the spot and came home.  But he learnt that the wall was not constructed on the said date.  He does not know why the wall was not constructed.  There was a large mob that had collected belonging to persons from both sides.  He further stated that he never threatened anyone including the Complainant.  He and the Complainant used to talk to each other on mobile phone.  They had been meeting each other also to find out a solution to the passage problem.  He does not recall whether he talked to her on telephone on 17.7.07, but if there had been a talk then it would again have been to settle the matter.  
12.1
It is also pertinent to mention that Amicus Curiae has moved an application dated 16.11.09, under section 340 of the Cr.PC for initiating inquiry against the respondent for offence under section 193/199/209 of IPC. The respondent has filed reply dated 25.01.10 to the said application and also moved an application for discharge of Amicus Curiae. 

12.2
The basis of application u/s 340 of CRPC for initiating enquiry against the Respondent for the offences under Section 193/199/209 IPC and referring the matter to criminal court of competent jurisdiction for trial is that the respondent has improvised his version at every step thereby contradicting him.  The Amicus Curiae has pointed out that during his evidence the Respondent stated that he came back peacefully form the site on coming to know about the court order and did not cause any hindrance which is conspicuously absent in the reply and in the affidavit.  His stand, that he was not aware of the High Court order, is again not in the reply and affidavit.  

12.3
In reply dated 25-01-10 filed by the Respondent it is stated that the application is baseless and does not disclose any ground for initiation of proceeding u/s 340 CRPC.  It is further stated that in the inquiry the evidence need not be confined to the pleadings but the court can accept any evidence connected with the pleadings.  
12.4
It may be noted that in inquiries under Delhi Lokayukta & Upalokayukta Act, 1995, the strict rules of pleadings do not apply since the inquiry is not in the nature of a lis between two contesting parties as in a judicial proceeding.  Under the Act, this forum is to decide procedure for making the inquiry while ensuring that the principles of natural justice are satisfied.  Since the rules of pleadings and rigours of procedure under C.PC do not apply to the present inquiry proceeding, it is considered that it would neither be expedient nor in the interest of justice to make an enquiry as requested into the offences alleged to have been committed by the Respondent.  The application moved by the Amicus Curiae does not warrant any action and is disposed off accordingly. There is also no ground for discharge of Amicus Curiae in view of his overall contribution and conduct which was fair.
APPRECIATION OF EVIDENCE

KNOWLEDGE OF THE COURT ORDER
13.
The testimony of CW1 to the effect that she was carrying the court file and showed the order of the court to the Respondent has gone un-rebutted. No question has been put or suggestion given during her cross-examination that the court order was not shown to the Respondent.  Rather it was put to her that High Court order was being selectively implemented by her.  It was also suggested to her that  presence of the Respondent on 21-07-07 was to ensure that the order of the High Court was implemented strictly in adherence to its letter and spirit.  The aforesaid suggestions reinforce the testimony of CW1 that order of the High Court was in the knowledge of the Respondent.  Even during his own testimony the Respondent stated that he was informed by the officers of Slum Department and Delhi Police that the wall was being constructed under the orders of the court.  Contrary to his aforesaid statement, during his examination by Amicus Curiae he stated that he came to know the order of High Court for the first time when the wall had been erected.  However in the later part of his examination by the Amicus Curiae he reverted to his original stand about knowledge of High Court order and stated that even on 21-07-07 when he reached the spot, on inquiry from the Slum department and DCP, he was told that wall was to be built by the orders of the Court.  From the aforesaid it is clear that on 21-07-07 when the Respondent reached the spot he was in knowledge of the order of the court permitting Boulevard Road MCD Flats Resident Welfare Association to repair/reconstruct the boundary wall. 
CONDUCT OF THE RESPONDENT ON 21.07.07

14.1
 CW-1 Ms. Sunita Bhardwaj has testified that when the MLA came to the site, he was accompanied by a large crowd of 1000 or even more.  During her cross-examination, no question whatsoever has been put to her on this aspect. During his examination by the Amicus Curiae, respondent stated that when he reached the spot on 21.07.07 there were about 40-50 persons. He denied that he led a mob of 1000-1500 persons to thwart erection of the wall. Respondent’s other witnesses have given different numbers of persons present at the spot. In the normal course of human affairs different people cannot have similar assessment of the numbers of persons present in a crowd/gathering. It is only an estimate and it is not possible for a person to assess the number of persons present in a crowd with exactitude. The Respondent is relying upon the report of DCP wherein it is stated that at the time of incident, there was a gathering of around 2500-3000 people. Granted the nature of controversy and the number of residents affected by it, it would be safe to assume that a reasonably large crowd had gathered.
14.2
The deposition of CW1, Ms. Sunita Bhardwaj that the Respondent alonwith his henchmen interrupted construction / erection of the boundary wall at Boulevard Road is clear and cogent. During her cross examination a question was put to her as to whether she was aware that the Respondent being an elected representative was fulfilling his duty to his constituents who were prejudiced by the erection of the wall to forward and agitate their grievances to which she replied that the Respondent had come to the site alongwith his henchmen for stopping the erection of wall and subsequently he and his henchmen looted the material and did not allow then to erect the wall in compliance of the High Court orders.  The Respondent has thus admitted that he was putting forward and agitating the grievances of his constituents against construction of the wall.  She has further stated that subsequently construction of wall had to be done under heavy police protection.  In fact SHOs of 13 police stations have come to the site. On 21-07-07 also police bandobast was there but only one SHO was there.  However the police was acting at the behest of the Respondent and the wall could not be erected. 

14.3  
It was also suggested to her that presence of the Respondent on 21-07-07 was to ensure that the order of the High Court was implemented strictly in adherence to its letter and spirit.  According to RW4,  Sh. R.D. Passi who is Asstt. Engineer, MCD there was no doubt as to spot or location where the wall was to be erected as per the High Court Orders.  It was also suggested to CW1, Ms. Sunita Bhardwaj that the Respondent was performing his duty towards his constituents in raising issues which resulted in construction of the wall not being carried out on 21-07-07.  Contrary to the suggestions made to CW1, during his own examination, the Respondent stated that on hearing that the wall was being constructed under the order of the court he said that he has no concern with it.  After saying this he left the spot and came home and that he did not know as to why the wall was not constructed on that day.  During his examination by the Amicus Curiae, he stated that no boundary wall had been built for the Boulevard Road residents flat complex.  He told the officers concerned that there was no wall at the spot ‘A’ to ‘B’ where they were proposing to construct.  He further told them that they should see court orders and erect the wall and he had no objection to the same.  He admitted that the wall at portion ‘A’ to ‘B’ had been erected at the same spot where it was sought to be erected on 21-07-07, when he had pointed out that there was no previous wall at the spot.  
14.4
According to CW1 and RW4, there was no doubt as to the spot or location where the wall was to be erected as per the High Court orders.  Thus, the question being raised as to whether earlier there was a wall or a passage at the spot was irrelevant and apparently intended to divert attention in order to prevent the construction of wall.  RW4 also stated that there was no controversy regarding the exact spot where RWA was planning to construct the wall but the controversy was whether the spot on which they were erecting the wall blocked what was termed as passage or thorough fare.  RW6 has also testified that the Respondent as well as the local Councillor Sh. Vikas had also claimed that the spot was a passage and the wall should not be made and that they had called the officers of Slum & JJ Department and their Asstt. Engineer reached the spot.  Initially he also felt that this was not a part of MCD land but was a passage then he wanted to verify form the map.  Thereafter the proposed construction of wall was deferred.  
14.5
There are contradictions in the evidence led by respondents.  On the other hand, the testimony of CW-1 Ms. Sunita Bhardwaj to the effect that the respondent interrupted construction / erection of the boundary wall is clear and cogent. The respondent admittedly took a stand that the spot at which the wall was to be reconstructed was a passage and told RW-6 Mr. Om Prakash Sharma that a wall should not be made on the spot. The fact that the Respondent objected to construction of the wall and told RW-6 Mr. Om Prakash Sharma that wall should not be made is corroborated by his subsequent conduct as even after construction of the wall, the Respondent had been pursuing with the MCD for the demolition of the wall in question knowing fully well that the same had been built pursuant to the orders of the Hon’ble High Court. When such a stand is taken by a functionary holding high public office such as MLA, it has the potential of undermining the Rule of Law. 
14.6
The learned counsel for the Respondent had also submitted that the manhole on the back side of the MCD flats was under the wall and thus it could not be opened. However, during the visit of the undersigned along with OSD to the site in question, it was found that the manhole was not under the wall which was re-erected but was inside the boundary wall enclosing the Bouleverd Road MCD Flats colony. The same was also got opened and it was observed that one drain was coming from Bhargava Bagichi Lane, 
Slum Colony and opening into the said manhole.  Thus, the contention of Ld. Counsel for the Respondent in this regard is not correct.

14.7
From the evidence that has come on record and applying the test of pre-ponderance of probabilities, it appears that the respondent created confusion by raising question about the earlier existence of wall.  By taking a stand that earlier there was no wall at the spot and by telling RW-6 Mr. Om Prakash Sharma that wall should not be made at the said spot, he interrupted the construction of wall as per the order of Hon’ble High Court. The police force was consequently withdrawn on account of confusion created by the respondent and the slum dwellers of Bagichi Bhargav Lane about earlier existence of passage at the spot.  
ALLEGATIONS OF LOOTING OF CONSTRUCTION MATERIAL AND HOLDING OUT THREATS TO ORIGINAL INFORMANT/AGGRIEVED PERSON 
15.1
Regarding the looting of construction material, CW-1 Mrs. Sunita Bhardwaj has testified that the Respondent was abusive and asked his henchmen and members of the crowd to take away the material and the entire material was looted. She has further stated that the Respondent had come to the site alongwith his henchmen for stopping the erection of the wall and subsequently he and his henchmen looted the material and did not allow them to erect the wall in compliance of the High Court orders.  During his examination by the Amicus Curiae, the respondent denied that he had provoked members of the gathering/mob to take away construction material from the site to prevent the construction of the wall at the site.  RW 3 stated that when the wall could not be constructed on 21-07-07, the complainant thereafter had removed the construction material in the Vehicle Tata 407.  The same steel shuttering which had been brought at the time when the wall was attempted to be made originally on 21-07-07, was brought back and used for the construction of the wall on 10-09-07.  During his cross examination he denied that goods had been looted by the mob.  Sh. R.D. Passi , who is stated to have gone to the site stated that he did not find any building material there.  It can be observed that no cogent and concrete evidence has been lead by any witness, on this aspect.  The testimony of CW-1 Ms. Sunita Bhardwaj with regard to the construction material is quite vague and general.  It has not been specified as to what was the construction material or the quantity thereof which was looted or as to from where and in what manner it was brought to the spot and the mode by which it was removed from the site.  Therefore, it is considered that the allegation with regard to looting of the construction material by the Henchmen of the Respondent and by the crowd has not been established.       
15.2
CW-1 Ms. Sunita Bhardwaj testified that on 20-07-07 itself she received a telephone call on her telephone no. 9868535388 from telephone no. 9810000061 at 10:05 AM threatening her regarding her property if she got the wall repaired.  The above call was made by the Respondent.  She recognized his voice.  She had been interacting with him and was known to him.  She complained to the Commissioner of Police vide her letter dated 20-07-07, Ex. PW-1/3.  The Respondent deposed that he and CW-1 Ms. Sunita Bhardwaj used to talk to each other on mobile phones.  They had been meeting each other also to find out a solution to the passage problem.  He does not recall whether he talked to her on 17-07-07, but if there had been a call then it would have again been in relation to settle the matter.  It would be noted that the Respondent is talking of telephone call on 17-07-07, whereas the allegation of the complainant is that that on 20-07-07 a threatening call was received by the Respondent. There has been no denial by the Respondent that telephone no. 9810000061 belong to him or that he had made a call to CW 1 Ms. Sunita Bhardwaj on 20-07-07.  However, in the complaint, Ex.PW-1/3 she has not named the respondent as the caller. She has also not given the exact conversation which took place. Thus, it appears that although respondent used to call CW-1 on telephone, there is not sufficient material to hold that on 20.07.07, he held out any such threat to CW1 as claimed by her, in her deposition.
SUBSEQUENT CONDUCT OF RESPONDENT 
16.
It is borne out from record that even after construction of the wall under the orders of the High Court, the Respondent had been vigorously pursuing with MCD for the breaking of the wall and opening of the alleged passage.  He wrote letters dated 25-06-08, 09-07-08, 02-08-08 and 08-10-08 to Commissioner, MCD.  In his letter dated 02-08-08 he even went to the extent of saying that the wall in question be demolished, knowing fully well that the same was constructed in compliance of the order of the High Court.  The relevant extracts of the letter is reproduced below:
“Therefore, Sir it is my request that in this regard after consultations with Officers from Slum Department and Law Officers, the wall be demolished so that the poor inhabitants of this slum colony get reprieve”

In the minutes dated 11-07-08, of meeting held on 08-07-08 it is recorded that the MLA requested for demolition of wall constructed near the slum tenements at Boulward Road which was causing heavy water logging in the area causing miseries to the inhabitants. In the action taken report dated 30-07-08, it is stated that the main stress is to get the wall demolished and the stagnation of water was not their prime concern.

Thus, it is established that the Respondent was pursuing with the MCD to have the wall demolished despite the knowledge of the High Court order. It is clear that he was seeking to canvass support for the slum dwellers who are an important segment of his constituency against a judicial order that had attained finality.  

CONCLUSION AND RECOMMENDATIONS 
17.1
The entire gamut of circumstances reveal that the Respondent opposed the proposed construction of wall apparently to appease the residents of Bagichi  Bhargav Lane without considering whether the same was legal or illegal. It appears that they constituted a vote bank for the respondent. There was clear order of the Hon’ble High Court entitling the petitioner to construct the wall. There was no doubt as to the spot where the wall was to be constructed since the same has already been decided by the Hon’ble High Court. Police protection was provided by the Hon’ble High Court for construction of wall. The residents of Bagichi Bhargava Lane who were opposed to construction of wall required support which was willingly provided by the Respondent. In our society, a politician / MLA especially from the ruling party, often wields influence over law enforcing agencies including police. Respondent was not a mere by stander at the site.  On the said date it appears that the aim was to somehow defer the construction of wall, as allowed by the High Court, in order to placate the residents of Bagichi Bhargava Lane. Not only the respondent interfered in implementation of the Court’s order but he also afterwards kept on pursuing the Slum Department of MCD for its demolition after the same had been constructed. The legislators who are themselves makers of law should act as role model for the citizens and ought to be circumspect while dealing with a judicial order.  Makers of law should not be meddling with rule of law.  In the present case the Respondent was instrumental in construction of wall being deferred thus interfering with the legal process. He has thus violated the norms of integrity and conduct which ought to be followed by him. Public functionaries are required to set an example for the citizens by upholding the rule of law and following the orders of the court. If there is any grievance against order of the court, legal remedy is to be sought as per law of the land instead of finding ways to deflect implementation of a judicial order as has happened in the instant case.  In his eagerness to appease the residents of Bagichi Bhargav Lane by agitating their illegitimate demand, the respondent denigrated the rule of law and sanctity attached to the order of Hon’ble High Court. The above conduct of the respondent thus deserves to be deplored. As a public functionary he ought to have followed and supported the rule of law.  Many Ombudsmanic Institutions especially the parliamentary Ombudsman in Sweden have, whenever they found that a Public Functionary or official has acted incorrectly, resorted to administrating criticism or a warning which was regarded as sufficient penalty.  In the instant case also since the Respondent has repeatedly expressed before this forum that he has high regards for order of the court and rule of law, it is considered that it would meet the ends of justice if caution is administered to the Respondent by the Competent Authority.  It is recommended accordingly. 
17.2
Before parting, there is another aspect which has been raised by the respondent’s counsel in these proceedings which consideration of justice requires to be noticed. The respondent had alleged that the original informant / aggrieved person has carried out unauthorized constructions, amalgamation and deviations which are not permissible under the terms of lease and / or under municipal bye laws. It is claimed that the original informant / aggrieved person has amalgamated 9 flats bearing nos. 89-A, 89-B, 89-C, 19-A, 19-B, 19-C, 20-A, 20-B and 20-C. A portion of same are being used by Original Informant as their law firm offices and the remaining as residence.  Notices for unauthorized construction and demolition are stated to have been issued which the original informant / aggrieved person claimed were on account of her having pursued the case for construction/re-erection of the boundary wall to safeguard the interest of the Boulevard Road, MCD Flats Residents Welfare Association of which she claims to be the President.  The respondent claimed that the complaint is a result of political vendetta and a counter blast on her part. The Original Informant alleges that civic authorities have initiated proceedings against her at the behest of and due to the influence of Respondent. No clear or cogent evidence in this regard is available.  However, it would sub serve the ends of justice by ensuring that the judicial process does not get digressed or lost in the quagmire of technicalities and  that the legal process attains finality.  It is sufficient to observe that with regard to allegations of unauthorized construction carried out by the original informant or any other wrong committed by her, law will take its course.  It is expected and hoped that all the authorities including quasi-judicial tribunal will expeditiously deal with the same and dispose off the pending matter at an early date.
17.3
A copy of the order be sent to the Competent Authority in this case i.e. the Hon’ble Lt. Governor. 

(Justice Manmohan Sarin)

Lokayukta

Dated : 26/11/2010 
