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BEFORE THE HON’BLE LOKAYUKTA

Justice Manmohan Sarin

Complaint  No. C-76/Lok/2008

Vijay Jolly, Complainant
Vs.

Shiela Dikshit, Chief Minister & Others, Respondents
ORDER
1. Sh. Vijay Jolly former MLA from Saket Constituency filed a complaint against Smt. Sheila Dikshit, Chief Minister, Sh. Haroon Yusuf, Minister for Transport, Chairman of Delhi Transport Corporation & Others, alleging embezzlement of public money by improper and corrupt means.

Facts and substance of complaint 
Complainant claims himself to be a known social worker, having a track record for various initiatives for the welfare of common man. The main allegation in the Complaint pertains to placing of order for purchase of 625 Non AC Low Floor CNG Buses. One Non AC Low Floor CNG Bus was priced at Rs. 41,34,468/- and the total cost of 625 Non AC Low Floor CNG Buses worked out to Rs. 2,58,40,42,500/- (Two Hundred  Fifty Eight Crores, forty lakhs, forty two thousand and five hundred only) . The Complainant alleges that order was placed on M/s Tata Motors Ltd. despite presence of other bidders namely Ashok Leyland and Ms. Xiamen Kingslong, Ms. United Automotive Co,. Ltd. etc. 

2.
It is further alleged that Low Floor Buses were acquired  by M/s Metropolitan Transport Corporation, Chennai, an undertaking of the Govt. of Tamil Nadu in the year 2006-07 @ Rs. 16,78,113/- and in the year 2007-08 @ Rs.  16,80,707/- . Govt. of NCT of Delhi (hereinafter referred to as the Govt.) had purchased Low Floor Buses  on an inflated and enhanced price of over Rs. 24 lacs per bus, resulting in a loss to the public exchequer to the tune of Rs. 1,53,36,00,625/- (One Hundred fifty three crores, thirty six lakhs, and six hundred and twenty five only) for 625 buses. Further, Govt., resolved to buy 1857 Non AC and 1250 AC Low Floor Buses at inflated rates of Rs. 52 lacs and 61 lacs respectively incurring a total cost of about 1750 crores. It thus amounted to misappropriation and misuse of public funds. 

3.
The Complainant also alleged prevalence of corruption in the Govt. and stated that a whopping amount of Rs. 1000 crores claimed to be spent on the Yamuna River Cleaning Project had been misappropriated and the condition of the River Yamuna had further deteriorated, inviting strictures from the Delhi High Court.  It is alleged that the Yamuna River Cleaning Project was being used as a conduit to transfer public money into private hands, thereby compromising public interest. 

4.
The Complaint was put up for directions after appointment of Lokayukta. In the proceedings that ensued, Complainant was directed to furnish detailed specifications of the Non AC Low Floor CNG Buses purchased by the Metropolitan Transport Corporation, Chennai and also the details of the Non AC Low Floor Buses purchased by Govt..  With a view to facilitate the hearing and  disposal of the complaint, notice was also issued to Govt., to produce the records relating to the issuance and processing of the tender for purchase of 625 Non AC Low Floor CNG Buses, including  the record containing the decision making process.  No notice was issued to the Respondent Chief Minister or other Public Functionaries. 
Proceedings take an avoidable course

5.
It would be pertinent at this stage to record the avoidable and arduous course of the inquiry proceedings and the avoidable connected litigation that ensued following the direction, for production of record, given to the Govt.. 

Before embarking on an inquiry into the allegations made against public functionaries, it was considered expedient and necessary to issue a notice to the Govt. for production of records in respect of issuance and processing of the tender for the purchase of 625 Non AC Low Floor CNG Buses and the decision  making process. The rationale for issuance of notice to the Govt. for production of records was to ascertain if the allegations in the Complaint find support from the record for proceeding with the inquiry. This scrutiny is necessary since issuance of notice in a false or frivolous complaint could tarnish and affect prejudicially the image and reputation of a public functionary. Hence a perusal of records is necessary so that false and vexatious complaints are nipped in the bud.

6.
Appearance was entered by the Standing Counsel on behalf of the Govt., who sought dismissal of the complaint and prosecution of the Complainant for lodging a false complaint. Technical objections of   complaint not being in proper form and deficiency in judicial stamp paper not being  made up despite opportunity being given, were raised . It was urged on behalf of the Govt. that the buses acquired by M/s Metropolitan Transport Corporation Ltd. Chennai were Semi Low Floor Buses and not Low Floor Buses and this aspect has been clarified by M/s Metropolitan Transport Corporation Ltd. Reliance was placed on the Judgements of  High Court of Delhi  in Writ Petition wherein a challenge to the award of tender to M/s Tata Motors Ltd had been repelled and the Special Leave petition preferred against  it  was dismissed by the Hon’ble Supreme Court. On merits, Counsel also sought to justify the acquisition of the Low Floor Buses claiming several advantages of comfort, durability, buses being disabled friendly, less accident prone etc.  The above submissions were sought to be made without production of record. 

7.
Mr. Nazmi Waziri, Standing Counsel of Govt. questioned the maintainability of the complaint and also objected to the Complainant, who was absent once during the proceedings, being permitted to join in.  He contended that the records need not be produced in the complaint without the decision on maintainability of complaint. However in suo moto proceedings, if directions were given, the record could be produced. 

8.
The Govt. was seeking dismissal of the complaint on technical and other grounds. It had filed a selective compilation of documents including articles, inspection report, copy of the judgement in writ petition wherein challenge to the award of contract to M/s. Tata Motors Ltd. had been dismissed. Photocopy of certain terms and conditions for the supply of passenger buses etc were filed.  However, for inexplicable reasons, it was not producing the record as directed. The attention of Govt. was drawn to the directions for production of record. Reference was made to Section 16 of the Delhi Lokayukta & Upalokayukta Act, 1995 (hereinafter referred to as the Act)  in terms of which the Lokayukta has the jurisdiction to make suggestions for improvement in practices and procedures in cases of maladministration and/or corruption. Confronted with the non-compliance of the direction for production of record, this forum was constrained to pass specific orders on 28.01.2009, calling for the records and holding that non compliance would result in proceedings under section 175 I.P.C. being initiated. 

Direction for production of records challenged – Filing of Writ Petition by the Govt. 

9.
The Govt. of   NCT instead of complying with the direction for production of record chose to file a writ petition bearing No. 699 of 2009, challenging the order dated 28.1.09, raising objections on the maintainability of the complaint and questioning  the jurisdiction of the Lokayukta to call for  records in a preliminary inquiry without issuing notice to the public functionary. In the writ petition, it was contended, inter-alia, that the Complaint as filed was not maintainable since Lokayukta had not laid down the procedure to be followed in inquiry as required under section 10 of the Act.  Further that it was not clear whether the Lokayukta was proceeding on the basis of a ‘Complaint’ or ‘suo moto’ or on “information received”.  A direction was sought to the Lokayukta  to decide the objection on  jurisdiction and maintainability of Complaint prior to the Govt. being required  to produce the record.

         The Learned Single Judge vide his judgment dated 13th March, 09 held that at the pre-inquiry stage there was no power with Lokayukta to call for the records. The said power was available only after issuance of notice. Learned Single Judge directed this forum to first decide the maintainability of the Complaint and in case it was decided to proceed with the matter, a formal notice was to be issued and then only the record could be called for.  Learned Single Judge even though holding that the Lokayukta did not have the power to call for the records before issuance of notice made the following observations regarding the stand of the Govt. on non production of records:- 

“Before issuing the consequential directions, the court is constrained to record a postscript. This litigation was wholly unnecessary. Once the NCT felt that the complaint was no longer maintainable and sought to urge on the issue, the Lokayukta could have ruled on the applications made before it. At the same time, the NCT too need not have stood on prestige; its stated position is that it has nothing to hide. Such being the sentiment, the truth of the matter should have been its primary concern, rather than insisting on a ruling on the procedure, before disclosure of the records, which all citizens are reasonably expected to  have access to, under the right to information regime, The upshot of all this has been a wholly avoidable debate, that can have the potential of undermining the public interest in an objective inquiry into such matters.”


    Despite the above observations, Govt. did not produce the record claiming that the observations were obiter dicta.

Appeal by Lokayukta 
10.        The aforesaid decision of the Learned Single Judge had far reaching consequences on the functioning and exercise of jurisdiction by the Lokayukta. The Office of Lokayukta accordingly challenged the said decision by filing LPA No. 160/09 as the said decision seriously impeded its functioning as an independent statutory authority. Besides, the view taken by the Learned Single Judge militated against and was not in consonance with the purpose, object and scheme of the Act. 

11.    The Division Bench of the  Court presided over by the then Hon’ble Chief Justice vide its judgement dated 14.05.09 set aside the order of the Single Judge and laid down the scope, ambit  of power and jurisdiction  of Lokayukta in the matter of conducting  inquiries. The Division Bench after  consideration of  the  historical background,  role and function of the Lokayukta and an indepth analysis  of  various provisions of the statute  concluded that the Lokayukta  has the power to conduct a preliminary inquiry before issuing of  formal notice and call for records.  It also recognized the intention of the Legislature in conferring powers, wider than that of any court of law,  on the Lokayukta in the matter of conducting  inquiries.   The object being to provide administrative justice to aggrieved citizens without being circumscribed by rigours of law.  Further that the provision of the enactment being for the eradication of the evil of corruption and maladministration, the same had to be liberally construed. The Division Bench held that there was no merit in any of the technical objections raised by the NCT in the applications.  There was no reason for denying production of documents and records before the Lokayukta which could be available even to private person under the RTI Act. Accordingly the applications raising objection on maintainability of the Complaint and jurisdiction of the Lokayukta were disposed of as being without merit. 

12.    Following the judgement, Govt. eventually produced the record and also made detailed submissions with regard to its justification for the acquisition of Low Floor Buses in its entirety and their introduction on various routes in Delhi and the studies and survey carried out along with Central Road Research Institute (CRRI) on favourable features for the Low Floor Buses to which we shall advert separately. 
13.
In the meanwhile an application dated 22.01.2009, was moved by the Complainant for joining in the proceedings. Vide order dated 12.3.2009, the said application was allowed.

14.
This case has brought to the fore the need of State Government to clearly, understand its role as a custodian of record viz-a-viz its conduct in the inquiry in  complaints against the  public functionaries who may be Members of the Cabinet or holding other important positions.  In the instant case the Complainant’s Counsel claims that Govt. has incurred substantial amount of over 25 lacs in  legal fees and costs in pursuing its contention of not producing the record  and  raising technical objection on maintainability of the complaint against the public functionary. These aspects are being separately dealt with in this order.
15.
On 2.4.09, additional affidavit was filed by the Complainant to which reply was filed by the Govt. on 30.4.09. On 20.7.09, Complainant also filed an affidavit explaining the filing of complaint on the basis of information received from one Mr.Vikas Garg . On 24.5.10, the Complainant has moved an application to place on record subsequent events i.e. report of the CAG and information regarding fees paid by the Govt. to the Government Counsels for contesting its stand of non-production of record before this forum. 

Evaluation of Complaint on Merit
16.
The Division Bench in its judgment held that objections of the Govt. on maintainability of the complaint and those claimed to be jurisdictional objections were technical objections and without any merit.  In view of the above findings, it is not necessary to deal with the said objections and the pleas regarding the non-maintainability of the complaint.  The Ld. Counsel for Govt. also did not urge or press these pleas in view of the above.  The objections regarding delay in making up the deficiency in judicial stamps or improper verification of affidavit are at best curable irregularities.  Even otherwise the Govt., not being a party and having been summoned only to produce record has no locus to contest the complaint or to seek its dismissal. Accordingly, the complaint is being dealt with on merits.

17.
The main allegation in the complaint is that in the order placed under the tender for 600 non-AC Low floor CNG buses and 25 AC buses excessive price had been paid causing a loss of 258.42 crores.  The cost of acquisition of a low floor non-AC bus was Rs.41,34,468/= as against the acquisition of a Low Floor Bus by Metropolitan Transport  Corporation of Chennai, Tamil Nadu at Rs.16,78,113/- in the year 2006-2007 and Rs.16,80,707/- in the year 2007-2008.  There was a price difference of approximately Rs.24 lacs per bus, resulting in a loss of Rs.153.36 crores for 625 buses.  It was further alleged that considering the resolution to buy 1858 non-AC and 1250 AC more buses, the total loss would run into Rs.1750 crores.  As regards the 25 AC buses the same were acquired at a price of Rs.16,88,643/-. The above complaint as per the Complainant’s own version had been filed on the basis of information received by him regarding an RTI query raised by one Mr. Vivek Garg.

18.
It is the contention of the Govt. that the Metropolitan Transport Corporation, Chennai had duly clarified on 20.10.2008 that the buses acquired by them were semi-Low Floor Buses and not Low Floor Buses.  Accordingly there can be no comparison between the two categories of buses.  In these circumstances, the whole basis and the substratum of the complaint had disappeared. The Govt. has also produced copy of a clarificatory letter   dated 20.10.08 issued by M/s Metropolitan Transport Corporation, Chennai, to the Applicant wherein it was clarified  that the buses purchased by M/s Metropolitan Transport Corporation, Chennai, were Semi Low floor not Low Floor Buses. The Govt. also produced a sheet from the web site of the Metropolitan Transport Corporation, Chennai on 27.05.09 to demonstrate that Metropolitan Transport Corporation had not acquired any low floor bus. The said position is not disputed by the Complainant. In view of the fact that buses purchased by Govt. are Low Floor Buses and those purchased by M/s Metropolitan Transport Corporation, Chennai, were Semi Low Floor Buses, there can be no comparison between two buses. Further, it is not the case of the Complainant that 625 non AC low floor CNG buses purchased by DTC were purchased at an inflated or exorbitant price dehors its comparison with similar buses purchased by the other State. It has also not been specified by the Complainant as to how the  purchase of buses from Tata Motors Ltd., was vitiated by  presence of other bidders, namely,  Ashok Leyland and Ms. Xiamen Kingslong, Ms. United Automotive Co. Ltd., China, etc.. It is also not the case of the Complainant that any ‘public functionary’ viz. Smt. Sheila Dikshit, Chief Minister, Sh. Haroon Yusuf, Minister of Transport, or the Chairman, Delhi Transport Corporation   had any personal interest or were actuated in discharge of their duties regarding purchase of Low Floor Buses by any personal interest or corrupt motives.  The complaint, in so far as  it alleges acquisition of Low Floor  buses at an excessive cost as compared to Low Floor  buses  purchased by Metropolitan Transport Corporation, Chennai, has no merit and is liable to be dismissed.  
19.
The Complainant has also alleged that Govt. of Delhi  spent a whopping amount of Rs. 1000/-  crores for Yamuna Cleaning Project.  However, the said funds have been  diverted and misappropriated and condition of Yamuna had further deteriorated. It is alleged that the matter was brought to the notice of the Hon’ble High Court of Delhi which had passed strictures observing  the Yamuna Project was being used as conduit to transfer the public money in private hands and public interest has been compromised. The above allegations are general and vague in nature. It has not been specified as to who has misappropriated the funds or the mode and manner in which the funds had been diverted or misappropriated. No public functionary has been specifically named for the alleged misappropriation of the funds.  In view of the aforesaid, there does not appear to be any reasonable ground for initiating an inquiry under section 7 read with 2(b) of the Delhi Lokayukta and Upalokayukta Act, 1995 against any public functionary on the basis of averments made in support of the said allegation. 
Pleas of the Govt. for dismissal of complaint and for prosecution and punishment of the Complainant U/s 9 of the Delhi Lokayukta & Upalokayukta Act, 1995.

20.
The Govt. moved an application dated 22.01.2009, seeking dismissal of the complaint on numerous technical pleas such as deficient court fee, supporting affidavit not being in proper form and absence of Complainant in the proceedings etc.  These technical objections already stand disposed in terms of the decision of the Division bench in LPA No. 160/2009 wherein they were held to be without merit. Reference is invited to para 16 of the Order.  As such it is not necessary to deal with these pleas again. Besides, the complaint having been decided on merits, it leaves for consideration the plea of the Govt. for prosecution and punishment of the Complainant U/s 9 of the Act.  Section 9 of the Act provides for punishment of a person, who willfully or maliciously makes any false complaint under the Act, upon a complaint being made by or under the authority of the Lokayukta.

21.
The plea of the Govt. is that the Metropolitan Transport Corporation vide its letter dated 20th October, 2008 had clarified that the information supplied by them vide their letter dated 1st August, 2008 to Sh. Vikek Garg, Advocate in response to a query under the RTI Act, 2005 referred to Semi Low Floor Buses and not Low Floor Buses.  With this clarification, it was urged that the substratum of the complaint itself disappeared. The Complainant it is urged nevertheless deliberately and willfully persisted with the false complaint. The complaint was filed on 8th October, 2008, while the above clarification was given to Sh. Vivek Garg, Advocate,  vide letter dated 20th October, 2008.  The Govt. placed photo copy of the said letter alongwith compilation of selective documents on 28.01.2009 instead of the record which it was required to produce.  A copy of this compilation was made available to the Complainant’s Counsel on 29.01.2009.

22.
The Complainant in its affidavit of 20th July, 2009 has averred that he had raised the issue regarding purchase of Low Floor Buses under Rule 280 on 12th September, 2009 in the Delhi Legislative Assembly.  This was on the basis of the information provided by Metropolitan Transport Corporation to Mr. Vivek Garg, Advocate on 1st August, 2008.  The Complainant claims that Govt. neither gave any information in the Assembly nor communicated any response to him.  Hence, he filed a complaint on 8th October, 2008.  He did not receive any further communication from Mr. Vivek Garg, Advocate regarding the clarification by Metropolitan Transport Corporation that the buses acquired by them were Semi Low Floor Buses and not Low Floor Buses.  The Complainant came to know of the same only through the pleadings filed by Govt. in CWP. No. 699 of 2009.  The Complainant averred that Mr. Vivek Garg was neither his advocate nor had appeared for him in any matter. He was not in communication with him.  He had received information from him based on which, he raised the issue  in the House,  followed by the present complaint.  

23.
In the event, it was on 18.05.2009 that the Govt. finally produced the records and on 27.05.2009 a sheet from website of Metropolitan Transport Corporation,  showing that they had not purchased any  Low Floor Buses, was tendered before this forum. Mr. Waziri on behalf of the Govt. submits that the Complainant’s version of not having any contact with Sh. Vivek Garg, Advocate or  of not being in the know of the clarification dated 20th October, 2008 was incredible and deserve rejection.  He submits that it was Complainant’s duty to follow up and in any case the Complainant did not withdraw the complaint even after January, 2009.

24.
From the foregoing, it would be seen that there is nothing on record to indicate that the Complainant was aware of the clarification furnished to Sh. Vivek Garg, Advocate on 20.10.2008.  The Complainant has sworn that he had simply received the information from  Mr. Vivek Garg as one of the Right to Information activist and used it. He had no further contact with him thereafter.    Nothing has been produced on record to indicate that Sh. Vivek Garg, Advocate was either the advocate of the Complainant or was in contact with him.  In these circumstances, no inference can be drawn that the Complainant had willfully or maliciously filed a false complaint.  There is no ground to proceed under Sub Section 2 of Section 9 of the Act against the Complainant.  In this case, rather it was Govt. which for inexplicable reasons had not produced the records till May, 2009 and raised technical pleas for dismissal of complaint.
The prayer for proceeding against the Complainant under section 9 of the Act is accordingly rejected. 

Plea of the Complainant to take cognizance of the :-

(i) Report of the Comptroller & Auditor General indicting the Govt. for excessive expenditure and irregularities in the purchase of Low Floor Buses.

(ii) Excessive litigating expenses for non production of records and payment of exorbitant fee to Counsel. 

25.
Complainant on 25.5.2010, moved an application to place on record documents, namely, the Report of the Comptroller and Auditor General of India, published for the year ending 2009, claiming to have indicted the Govt. in procurement of Low Floor Buses and having pointed out malpractices committed. Additionally the Complainant sought to place on record the response to an RTI query revealing the whopping sums paid as fees to Counsel for litigating the non-production of records. In support, an affidavit dated 24.05.10 quoting from and relying on the CAG Report was filed. Photocopies of the extracts of the CAG Report and certain news items pointing out the technical flaws, incidents of fire occurring in Low Floor Buses and poor maintenance were sought to be  placed on record. Notice of this application was issued and in response Mr. Najmi Waziri, Standing Counsel (Civil) appeared with the officers of the Govt. and DTC and submitted that CAG being a Constitutional Authority, its report is placed before the Assembly and the Government would give its comments thereon and the Assembly upon being seized of the same would be the appropriate forum for its discussion. 
i)
Report of the Comptroller & Auditor General indicting the Govt. for excessive expenditure and irregularities in the purchase of Low Floor Buses. 

26.
Let us broadly examine the Report of the CAG  to ascertain whether it indicts any public functionary or attributes any misconduct to them within the meaning of the Act  to be actionable under the Complaint for procurement of Low Floor  Buses. As per the Complainant, the CAG report indicts the Govt. for incurring additional expenditure of Rs. 2.19 crores over and above the justified price in purchase of the Low Floor Buses.  The relevant extract from the CAG report relied on is a short one and is produced for facility of reference. 

 
“In procurement of 650 Low Floor Buses, an additional expenditure of Rs.68.44 crore was incurred.  The Corporation procured 625 non AC and 25 AC Low Floor Buses from November 2007 to December 2008 at a total cost of Rs.275.29 crore.  While negotiating the price bid with TATA, the Corporation worked out justified price as Rs.51.30 lakh per bus (excluding sales tax).  However, the bidder had agreed to the rate of Rs.60.05 lakh per bus.  The negotiated price being inordinately high, the matter was referred to the Govt. which reduced the number of buses from 125 to 25 instead of deciding either to reduce the offered price or go in for re-tendering.  Thus, the Corporation incurred an additional expenditure of Rs.2.19 crore over and above the justified price in purchase of 25 AC buses.”

27.
The allegation made in the original complaint were specific being acquisition of Low Floor Buses at prices much higher than those paid by the Metropolitan Transport Corporation in Chennai.   The CAG comments referred to procedural lapses and irregularities in not negotiating for the justified price or failure to go in for re-tendering and thereby causing losses.  Moreover, the CAG report covers a wider domain and different perspectives.  There is merit in the submission on behalf of the Govt. that being the report of a Constitutional Authority, it would be placed before the House/Assembly and the Govt. will give its explanation in the House.  The CAG report does not by itself prima-facie show any misconduct actionable under the Act on the part of any Public Functionary or those arrayed as Respondent in the Complaint.

28.
In my view, the matter at present could be left to rest with the observation that the Govt. would duly respond to the CAG Report, which deserves the highest consideration   when the same is taken up for discussion in the Assembly.

(ii)    Excessive litigating expenses for non production of records and payment of 
exorbitant fee to Counsel. 

29.
Let us consider submissions made of showing undue favour  to  Counsel by payment of exorbitant legal fees. As noted earlier, the  Complainant on 24.05.10,  had filed an application seeking to place on record, inter-alia’ the CAG Report as also the factum of expending huge sums in litigating for non-production of records and exorbitant payment of fees to Counsel. In the additional affidavit filed in support of the application, he averred that he had asked one of his friends Mr. Heera Majoka to file an application under RTI Act so that the facts regarding undue favour given to the Counsel appearing for the Transport Department of Govt. could be brought to light. The Complainant has also produced on record a copy of application filed under the RTI Act as also the response received thereto. 
30.
The Complainant in the affidavit avers that the Transport Department of the Govt. has spent huge amounts in litigating the issue of non-production of documents, whereas all such details and documents could easily be obtained by any citizen under the RTI Act. Counsel thus urges that expending the said sums was wholly unnecessary and result has been undue favour to Counsel. The Complainant has sought to justify the above submission from the details and particulars given in response to RTI query and reproduced below for facility of reference. 

(A) Amounts paid to the Standing Counsel (Civil) by DTC through Govt.
(i) Appearance before the Lokayukta

Rs. 11,22,000/-

(ii) Conference Charges



Rs.   3,52,250/-
(iii) Drafting/Filing of Affidavit 


Rs.   2,25,000/-

(iv) Misc. Charges




Rs.        3,900/- 

(v) Clerkage Charges 



Rs.   1,69,925/- 

---------------------




Total 
………..          Rs. 18,73,075/-


It is also stated that amount of Rs. 18,73,075/- has already been paid to the Standing Counsel (Civil) and bills of Rs. 3,63,800/- are further pending for payment, making it a total of Rs. 22,36,875/- (Rupees Twenty Two Lakhs Thirty Six Thousand and Eight Hundred Seventy Five Only). 


The incumbent Standing Counsel (Civil) is not a designated Senior Advocate by the Court. 
(B) The rates at which the above fee has been computed and the rates prescribed by the Govt. for Standing Counsel (Civil) - High Court are as under:-
	Sl. No.
	Rates at which fee computed
	Rates prescribed by Govt. for Standing Counsel (Civil) – High Court 

	1.
	Rs. 66,000/- per appearance before the Lokayukta
	Rs.4500/- per writ petition and if more than 3 hearings Rs.450/- per day as Refresher Fee(not exceeding 3 in number)

	2.
	Rs. 7,500/- per hour for conference
	No conference fee prescribed

	3.
	Rs. 45,000/- per  affidavit
	Rs.1500/- for drafting of pleading

	4.
	Clerkage - 10%
	Clerkage @10% of fees subject to maximum of Rs. 2400/- in a case or a batch of cases.


Incidentally Law Officers namely Solicitor General of India in the Writ Petition and Addl. Solicitor General of India in LPA before the High Court were paid Rs.1.65 Lakhs and Rs. 2.42 Lakhs only respectively.  The Standing Govt. Counsel (Civil) was paid Rs.2,04,200/- in Writ Petition and Rs.2,68,950/- in LPA No. 160/2009. 

31.
The submission of the Complainant is that in the proceedings before the Lokayukta, notice had not even been issued to the ‘Public Functionaries’. Notice to the Govt. was issued only for the purpose of production of record, being custodian thereof. This was for the purpose of assessing and determining whether a prima-facie case was made out based on the allegations in the complaint. It entailed only the ministerial act of production of documents and records. There was no special legal or arduous work involved. 

32.
In response to the Notice of the application, Sh. Najmi Waziri, Ld. Standing Counsel (Civil) himself appeared on behalf of the Department of Transport.  He vehemently opposed the application describing it as a malicious one, seeking to denigrate him personally.  He submitted that under Article 162 of the Constitution of India, the executive had the power to decide how and the best manner to defend or represent itself before any Court, Tribunal or Forum. The Complainant had no right to intervene in the exercise of the choice of counsel or comment on fees of the counsel.  The Complainant had no locus in the matter.  It was no concern of the Complainant as to how Executive or the Government chose to defend itself. 

33.
There is no dispute about the power and discretion of the executive on choice of counsel and fee to be paid. These matters are in executive domain and normally the Court/ Tribunal is not concerned with the same. However, here Complainant’s grievance is on expending huge sums at exorbitant & exceptional rates, when the proceedings entailed only ministerial work and no arduous legal work. Factually, during the inquiry, the presentation for purposes of Section 16 of the Act was made by officers of DTC / Deptt. of Transport, GNCTD.

34.
A fact which is borne out ex-facie from the record is that the notice was issued to Govt. only for the limited purpose for production of records and the proceedings were not against the Government or its departments. As records were not being produced, the Secretary (Transport) was specifically directed to produce records failing which consequences for non obedience of directions were to ensue.  The Govt. machinery was put in action to fervently oppose the said direction. Conditions were sought to be put on this forum for producing the record.  No custodian of record or a party should adopt such course of action. There does not appear to be any legitimate purpose for this exercise. Rather it has been an avoidable waste of resources. This unwarranted and abstruse action on the part of Govt. leads to a logical question; Cui bono? i.e for whose benefit the action of opposing the production of record, filing a Writ Petition in High Court and contesting the LPA entailing substantial legal expenses was taken?  

35.
There was no occasion for the Govt. to defend itself or the ‘Public Functionary’. Notice had not been issued to any of the ‘Public Functionaries’. The State exchequer is not to be used for pre-empting any proceedings against a ‘Public Functionary’.  The Executive is the Trustee of public funds even though it may have the discretion for expending in accordance with its policy. The said trust brings in the corresponding duty, accountability for its proper utilization so that exchequer is not frittered and judicious use of the same is made. 

In the light of the observations made, His Excellency the Lt. Governor may consider taking such action as deemed appropriate. However, in terms of Section 16 of the Act, it is recommended to his Excellency, the Lt. Governor to put in place a system to ensure adherence to the norms, criteria and parameters for evaluating and deciding whether to contest a case or not and whether to engage special counsel or regular Standing Govt. Counsel,  on terms manifold the scheduled rates,  so that such incidents  do not recur. 

Suggestions under section 16 of the Delhi Lokayukta and Upalokayukta Act, 1995. 
36.
Section 16 of the Act provides that the Lokayukta may suggest to the Government improvements in practice or procedure, if in his opinion the same affords an opportunity for corruption or maladministration. The instant case is a clear example of maladministration wherein the Government stepped into the shoes of the Respondent-Public Functionary to object to the maintainability of the Complaint. The facts and sequence of the event in this regard have already brought out in the earlier paras of the Order. Hence are not being repeated here.  It is sufficient to observe that notice of the complaint had not been issued to the Respondent – Public Functionary and the Government, as custodian of record, was only required to produce the record to enable this forum to assess the existence of prima facie case regarding the allegations made in the Complaint. The Government, instead of producing the record, sought to get the Complaint dismissed   by raising objection on its maintainability and stepped into the shoes of the Public Functionary so as to defend it. 

37.
The Statute makes a clear distinction between a ‘Public Functionary’, as defined under section 2(m) and the ‘Government’ as defined under section 2(g) of the Act. ‘Public Functionary’ is an individual holding a specified office and is clearly distinguishable from the ‘Government’ which in the case of NCT of Delhi is the Lt. Governor for all acts and purposes under Article 239 and 239A of the Constitution of India. The Government when summoned to produce the record was neither expected nor required to identify itself with the Public Functionary or espouse his case. It is for the concerned ‘Public Functionary’, as and when called upon, to tender his explanation or defend himself. 

38.
There is yet another aspect which needs to be highlighted. The Statute cast upon the Lt. Governor as the Competent Authority, in cases of MLAs, Councillors and Chairman/Directors of Corporations, certain obligations and duties to be performed, inter alia, evaluating and taking a decision on the recommendation of the Lokayukta. The exercise of this statutory function can be seriously impeded if the Government acting through the Lt. Governor, challenges or question the jurisdiction of the Lokayukta since in many cases as Competent Authority, the Lt. Governor is the Statutory Authority to act upon the recommendations of the Lokayukta. This may lead to a situation of conflict of interest and also impede and obstruct the inquiry proceedings. 

39.
Therefore, the statutory distinction between ‘Public Functionary’ and the ‘Government’ must be strictly observed in practice. The Government is not expected to assume role of a Public Functionary in an inquiry. The Govt. ought not to challenge innocuous orders requiring production of record, which are otherwise available to any citizen under RTI Act. The State exchequer is not to be used by the Government for defending the complaints against a Public Functionary. It is thus suggested that the Government ought not to identify itself with or step into the shoes of an individual Public Functionary whose conduct is under inquiry. When asked to produce any record, the Govt. and/or its officers should do the same, without any reservation.
Induction of Low Floor Buses in the Transport System for the Metropolis of 
Delhi and some suggestions with regard thereto :-

40.
In this part of the order, it is proposed to recapitulate the acquisition of the Low Floor Buses by the Transport Department of the Govt. for the Delhi Transport Corporation and their induction in Delhi.  The professed advantages of the Low Floor Buses over the standard and conventional buses as urged are being noticed.  During the proceedings the decision to replace the entire fleet of buses by Low Floor Buses was forcefully sought to be justified, despite reservations by this forum on account of several relevant considerations.  However, economic constraints finally led to a decision of having a mix of the Low Floor Buses, Semi Low Floor Buses and Standard buses.
41.
The National Metropolis of Delhi has an area of 1550 Sq. Kilometers. The population as per the 2001 census was 1.38 crores.   It has a network of roads of 25000 Kilometers. These are developed and maintained by various agencies i.e PWD, MCD, NDMC, Delhi cantonment Board, DDA etc.  It is a Metropolis having a large number of vehicles of different categories i.e 51, 39,549 as on 31st March, 2007.  Out of these, buses used for public transport, constitute a minuscule 0.85%.  The other category of vehicles being 30.20% four wheelers, 64.38% two wheelers, 1.47% Auto Rickshaws, 2.75% goods vehicles and 0.26% other vehicles.  The buses which cater to the over whelming majority of the population constitute only 0.85% of the total vehicles.  Hence the dire need for their augmentation. At present the high numbers of personalized vehicles are on account of comfort and accessibility and the inadequacy of the mass Public Transport System.
42.
With the advent of the Delhi Metro, the Public Transport System has undoubtedly received a great impetus. Nevertheless, there is a crying need for an effective Public Transport System, where reasonably comfortable buses and Public Transport Vehicles are available at regular intervals with less of over crowding.  Further availability of public transport vehicles at economical rates could wean the public from private vehicles and encourage them to use the Public Transport System.  Reserved corridors for public transport vehicles giving them a clear and fast passage, reducing travel time can enhance the utility of public transport system. It is simultaneously essential that the above does not cause congestion in the movement of other vehicles.
43.
Having noted the relevant data and admitted facts as above, the Govt. in pursuit of its avowed claim of turning Delhi into a first class city with an effective Public Transport System decided in March, 2007, to introduce 625 Low Floor Non AC Buses and 25 AC Buses which had been the subject matter of the complaint.  In October, 2007, it was proposed by the Govt. to acquire 4500 buses with a mix of 1000 Standard Buses, 1000 Semi Low Floor Buses, 1500 Low Floor Non AC Buses  & 1000 Low Floor AC Buses.  Sometime in August and October, 2008, the Govt. decided that the DTC and private operators would only acquire Low Floor Buses.  Further, that the Private Stage Carriage Buses being operated by individuals would be phased out to synchronize with the replacement of individual operators by fleet of buses belonging to Companies, who would be allotted the routes.  

It may be noticed that during the inquiry, the Department of Transport and DTC were at pains to highlight the advantages of Low Floor Buses over standard floor or Semi Low Floor Buses. Apart from the sleek look and comfort value, the Low Floor Buses being fitted with air suspension provide comparably a comfortable and jerk free ride. The floor height of Low Floor Buses at the entry or exit is only 390 mm with a further kneeling arrangement to reduce it by 60 mm to accommodate any wheel chair or physically handicapped person. The doors are pneumatically operated and controlled by the driver ensuring safety. The alighting and exiting from Low Floor Buses is quite easy for old and infirm including physically handicapped.  The Low Floor Buses are built on monocork construction as compared to the truck chassis for the standard floor buses. Apart from the above there are several optional features, like automatic transmission of gears and speaker system, electronic digital display boards, wider doors, anti skid, anti brake system which add to the efficiency, quality and comfort of Low Floor Buses. The Low Floor Buses are compatible with GPS system. Low Floor Buses have better visibility. It is claimed that Low Floor Buses have turned out to be almost accident free. Undoubtedly the Low Floor Buses are attractive and offer a comfortable ride. The elected representatives naturally demanded introduction only of Low Floor Buses in their respective areas. 
44.
However, the significant difference in price which is nearly Rs. 24 lakhs between Low Floor Buses and Semi Low Floor Buses as also the standard floor buses is a critical factor to be considered by the authorities. In a developing economy with limited resources it is incumbent on the Government to prioritize the deployment of the available resources by determining the high priority areas such as provision of potable drinking water, education, housing for the poor, enhancing public health facilities and setting up of public health hospitals.  As of now we have over crowded hospitals with at times more than one patient cramped up on the stretcher/bed or pregnant women giving birth on road side pavement. There can be no dispute that the basic human rights deserve priority over other areas. The need for deployment of resources in these high priority areas is foremost. It is expected that the Govt. committed to welfare of the people would duly observe the above considerations while allocating its resources and therefore would have savings or economy can be effected by having a mix of different kinds of buses and introduction of Low Floor Buses in a phased manner compatible with development of infrastructure would be the call of the day.
45.
Moreover, the introduction of Low Floor Buses can be done in a phased manner for reasons apart from fiscal ones. There are sound practical and operational pre-requisites such as improvement in the existing roads and ancillary transportation services to connect the colonies to the main low floor bus stops for optimum utilization by different sections of the population especially for those physically handicapped, to which I shall advert. 

From the record, it is seen that there was a shortfall in tax revenue of Government in 2008-09. This led the Planning Department to advise the Transport Department to finalize in consultation with the DTC the number of new buses to be purchased by the DTC along with the type of such buses keeping in view the cost of Low Floor Buses  (AC & Non AC) and ordinary buses as well as the feasibility of plying various types of buses in Delhi routes according to road conditions. The above resulted in change in the earlier Cabinet decision to purchase only Low Floor Buses by deciding to have a mix of Semi Low Floor Buses along with Low Floor Buses. 

46.
Undoubtedly the Low Floor Buses provide easy access to old and infirm including physically handicapped. The Low Floor Buses being disabled friendly provide access to wheel chairs with the facility of kneeling down the step of the door. This is projected as necessary for enabling the physically handicapped or disabled to avail the public transport system. During the course of inquiry, it was enquired from the DTC whether any data is available of the number of commuters in the metropolis with over 30% disability. No such data was available. In fact it was candidly admitted in the proceedings that till date none of the officers have seen a wheel chair in any of the Low Floor Buses. The reason for it is not far to seek. This is on account of over crowding and availability of Low Floor Buses only on certain main routes which the physically handicapped persons or those on wheel chairs find it impractical to utilize them. Low Floor Buses are not able to ply inside the residential colonies or on narrow roads and lanes. Thus disabled persons can utilize the service of Low Floor Buses only if link facility usable by them is provided from their residential habitat to the main roads. Unless such facilities are provided, the Low Floor Buses cannot be used by disabled persons. Be that as it may, the need for providing Low Floor Buses at regular intervals for the disabled is well accepted. The Government could well consider the example of Bosnia where a ramp with gradient was provided at the bus stop over which the wheel chair as also physically handicapped persons can board the Semi Low Floor Buses or standard buses without much difficulty since the floor level of the bus and the ramp are almost at the same level. 
47.
It has been brought out that the Low Floor Buses can effectively run only if certain pre-requisite road conditions are made available. Moreover, a number of features of the Low Floor Buses can also be provided in the Semi Low Floor Buses or the standard features which are considered essential to give comfort to the commuters. Thus, what is recommended to the Government is that a mix of Low Floor Buses, Semi Low Floor Buses and to some extent standard floor buses should be used. The Low Floor Buses which have a very low ground clearance of necessity require excellent condition of roads free from pot holes, deformations, rutting etc. for a smooth and comfortable operation.  The gap clearance of Low Floor Buses between the floor of the bus and the road surface is nearly 19 cm. It is also recommended that there should be a clear vertical clearance of 4.5 Meters and the speed is 40 Kilometers per hour. The width of the road for U-turn is required to be minimum 7 Meters. The aforesaid criteria are required for smooth comfortable and successful operation of the Low Floor Buses.  Undoubtedly at present we do not have the entire network of roads in Delhi which would meet the above criteria. The DTC is reported to have carried out a study on the suitability of Low Floor Buses on Delhi roads in collaboration with the Central Road Research Institute, New Delhi. It would further appear that the roads to be chosen for the Low Floor Buses should be based on the demography of the area, commuter requirements, connectivity and the road conditions. Only selected routes and roads which meet the criteria should be used for Low Floor Buses while the Semi Low Floor Buses be also utilized by providing ramps at the bus stop to enable those who are physically handicapped.  The standard floor buses be used in areas with less commuter’s needs and requirements and where the road conditions have not been upgraded. Thus it is suggested that the Low Floor Buses can be inducted in a phased manner so as to synchronize with the development of compatible infrastructure including roads. 
48.
It may also be noticed that the Complainant had sought to highlight the high cost of maintenance of Low Floor Buses and certain incidents of the buses catching fire. From the process of acquisition of Low Floor Buses and the floating of the tenders and the bidders who have come forward, it is seen that there are hardly any bidder barring the TATA Motors, Ashok Leyland and Volvo Bus manufacturer. There have not been many companies coming forward. This has hampered the acquisition process in as much as these manufacturers are not able to meet the total requirement of buses and deliveries in time. Secondly, the prices are sought to be increased steeply with demand of high maintenance cost. Perhaps the solution lies in calling for global tenders based on the consolidated demands of various States/Regions who are having similar requirements in coordination with the Central Government.  
Operative Directions and Suggestions 
49.
i)
On the evaluation of complaint on merit, it has been held that so far as it alleges acquisition of Low Floor Buses at an excessive cost as compared to Low Floor Buses purchased by Metropolitan Transport Corporation, Chennai, the complaint has no merit and is liable to be dismissed and is accordingly dismissed. (Paras 16 to 18)
ii)
So far as allegations regarding Govt. spending whopping amount of Rs. 1000 crores for yamuna cleaning project is concerned, there does not appear to be reasonable ground for initiating an inquiry under section 7 read with 2 (b) of the Delhi Lokayukta and Upalokayukta Act, 1995 against any ‘public functionary’. The said prayer is rejected. (Para 19)
iii)
The plea of the Govt. for prosecution and punishment of the Complainant under section 9 of the Delhi Lokayukta and Upalokayukta Act, 1995 is rejected. (Paras 20 to 24)
iv)
The plea of the Complainant, to take cognizance of the report of Comptroller and Auditor General indicting the Govt. for excessive expenditure and irregularities in purchase of Low Floor Buses, is left to rest with the observation that the Govt. would duly respond to the report, which deserves the highest consideration when the same is taken up for discussion in the Assembly (Paras 26 to 28).
v)
Regarding the plea of the Complainant to take cognizance of the excessive litigation expenses for non production of record and payment of exorbitant fees to Govt. Counsel, it has been observed that His Excellency, the Lt. Governor may consider such action as deemed appropriate. However, in terms of section 16 of the Act, it has been recommended to His Excellency, the Lt. Governor to put in place a system to ensure adherence to the norms, criteria and parameters for evaluating and deciding whether to contest a case or not and whether to engage special counsel or regular Standing Govt. Counsel, on terms manifold the scheduled rates, so that such incidents do not recur. (Paras 29 to 35)
vi)
Apropos the objection raised by the Govt. to production of record and seeking dismissal of the complaint, it has been recommended that the statutory distinction between ‘public functionary’ and the ‘Government’ must be strictly observed in practice. The Government is not expected to assume role of a Public Functionary in an inquiry. The Govt. ought not to challenge innocuous orders requiring production of record, which are otherwise available to any aggrieved citizen under the RTI Act. The State exchequer is not to be used for defending the complaints against a Public Functionary by the Government. It is thus suggested that the Government ought not to identify itself or step into the shoes of individual Public Functionary whose conduct is under inquiry. When asked to produce any record, the Govt. and/or its officers should produce the same, without any reservation. (Paras 36 to 39)
vii)
With regard to the induction of Low Floor Buses in the transport system for the metropolis of Delhi, it has been suggested as under:-
a.
The significant difference in price which is nearly Rs. 24 Lakhs between Low Floor Buses and Semi Low Floor Buses as also the standard floor buses is a critical factor to be considered by the authorities. In a developing economy with limited resources it is incumbent on the Government to prioritize the deployment of the available resources by determining the high priority areas such as provision of potable drinking water, education, housing for the poor, enhancing public health facilities and setting up of public health hospitals. 


It is expected that the Govt. committed to welfare of the people would duly observe the above considerations while allocating its resources and therefore would have savings or economy that can be effected by having a mix of different kinds of buses and introduction of Low Floor Buses in a phased manner compatible with development of infrastructure, would be the call of the day. (Para 44)
b.  
The introduction of Low Floor Buses can be done in a phased manner for reasons apart from fiscal ones. There are sound practical and operational pre-requisites such as improvement in the existing roads and ancillary transportation services to connect the colonies to the main low floor bus stops for optimum utilization by different sections of the population including those physically handicapped. It is suggested that the Low Floor Buses be inducted in a phased manner so as to synchronize with the development of compatible infrastructure including roads. (Paras 45 and 47)

c.
The need for providing Low Floor Buses at regular intervals for the disabled is well accepted. It is suggested that usable link facility from their residence to main roads where the buses ply be provided to the disabled persons. The Government could well consider the example of Bosnia where they have provided a ramp with a gradient at the bus stops over which the wheel chair as also physically handicapped persons can board the Semi Low Floor Buses or standard buses without much difficulty since the floor level of the bus and the ramp are almost at the same level. (Para 46)
d.
A number of features of the Low Floor Buses can also be provided in the Semi Low Floor Buses or the standard bus which are considered essential to give some degree of comfort to the commuters. Thus, what is recommended to the Government is that a mix of Low Floor Buses, Semi Low Floor Buses and to some extent standard Floor Buses should be used. (Para 47)
e.
For procurement of Low Floor Buses there have not been many companies coming forward. This has hampered the acquisition process in as much as these manufacturers are not able to meet the total requirement of buses and deliveries in time. Secondly, the prices are sought to be increased steeply with demand of high maintenance cost. Perhaps the solution lies in calling for global tenders based on the consolidated demands of various States/Regions who are having similar requirements in coordination with the Central Government. (Para 48)
50.
A copy of this order be sent to His Excellency, the Hon’ble Lt. Governor, Delhi. 

(Justice Manmohan Sarin)
Lokayukta

29.09.2010
