MOST IMMEDIATE

DEPARTMENT OF SOCIAL WELFARE
GOVT. OF NCT OF DELHI
7™ FLOOR, MSO BUILDING, ITO, NEW DELHI
(ADMINISTRATION BRANCH)

F.NO. 44(11)/2022/DSW/Estt/ 070 7 7/ Dated: |

Piease find enclosed herewith the note of Hon'ble Minister (Social Welfare) vide
U0 No. 2122 dated 15.05.2023 on the subject cited above alongwith copy of the order
and opinion of Law Department regarding the above said order for information.

—
- [ ) F

Encl: As above. , - B e
Lyt 14 Ly o e '_l}‘.‘r -h_-’;_"{'_l'_' et ) i

A . Section Officer(Adimn. )
F.NO. 44(11)/2022/DSW/Estt) 200/ Dated: | . 1
Copy to:

1. PA to Secretary, SW,
2. PA to Director, SW.’
ViﬂDDSIDSWDS{DDD}HDOISupdt.;‘In—-::harga of Homes/Institutions/Schools,

© Sr. System Analyst for uploading on the website of the Department.
2. Guard Flle

Section Officer{Admn.)
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Office of the Minister
{Social Welfare, Labour, SC/ST Welfare, Employment, Cooperative, L&B, GE|
Government of NCT of Delhi
Room Na. C-T0Z, C-wing
Delhi Seeretariat, 1.P. Estate
New Delhi -110002

The Cobglitilion Berel of the HanZie Supreme Court in (s order dated
L1, 052093 has clearly stated that NCTIY Has: ligislative and. execiuve power over
Survices’, and that the wd and adyvice of the Coiuncil ul Ministers 1s binding upon
thie Mon hle LG barfing anly threesubjects (namely laad, pu pllc order anid police),

Pleast find dnclosed herewih the apinion ol The sy Ldepartinent bl clérty
enunchitles thitt the judgement ol the Constiiutian HAench dated 11,05.2023 has
come tnto (oree with i mediate effsot

it is herehy directed w give eliect to the judgment of thie Consuoutinn Henen
af e 1onHle Supreme Court with immediauwe efiear.

Copiss ol arder of Hon ble SC and apmian af law depuirtment ghould also be
eivcilited amangst all oflicers moymn depariment as well ss aulonomous badles
pclir v corerl,

: !f..\r't."'- = v
(Ras) Kumar Anand)
Minister (Social Welfare)
15052023
Secretary (Social Welfare) ﬂ
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sanices department sought opinion of Law deparment (1/N)
consequent o the UD dated 11.052023 of Hon'ble Minister (Servises)(1/C).
AN opinion was also sought from Standing Counsal (Civil) of Delhi gowt an the

im%mentatlbn of the judgment dated 11.05.2023 of the Constilution Bench of
Hon'hle Supreme Court (3/C).

14 | have perused the opinion of Pr. Secretary [Law), placed at 2-
5iN as wall as the opinion of Standing Caunge! (Civil) placed at 4-8/C. Opinion
of Pr. Sscratary (Law) appears 1o be mare of a practical advice rather than a
strict legal opmicn. His opinion also suffers from inherent contradictions.

15 Combinirig the two, the legal ceinion of the law deparment on

th's subject |s as follows -

1} Onece the Constilution Bench |udgmenl has categorically ruled that lhe
Governmen! of NCT of Delhi has legislative powers over ‘Senices’
utider Entry 41 in Listll and the Lt Governar 1 bound by the 2id &
advice of the Council of Ministers, the Notificatian dated 21052015 of
MHA no-longer survives, Any contrary view poimt suggesting 1hat
Hon'ble L. Governer can continus exercising cantrol over “services” and
¢an ‘still continue lo effect transfers | postings or give directions to
wigifance depariment, would be unconstilutional, invalid and armount to
gonternpl of EC.

2] The decision of the Regular Bench, which will now gecide e appeal,
shall haye to be In conformity with the decision of Constitution Bench.
The regular bench Is bound by decision af the Constitution Bench
(Prorviso to Article 145(3) of the Constilution), which is unambiguaous,

3} The judgment of the-Constitution Bench has besome applicable to every
citizen of India from the mament it has been announced by the Hon'ols
supreme Courl. [n terms of Article 141 of the Conslitution, Ine W
declared by the Supreme Courl shall be binding on all courts within the
territory of [ndf@;

4) Nobody, let alone any cfficer, can suspend the application of the
judgment of Constitubion Benen for any perlod on any preex
whatsoever. Doing so and nol complying with the judgment of the
Constitution Bench on the pretext of awailing judament of Regular
Bench, would be in defiance of the order passed by the Constitution

Bench and would cender that officer in contempl of Hon'dle 30,



= TN :-

O After the judgement of Constitution Bench, i Hon'ble LG eannol
EXercise exgoutive control over “Services™ anymiore as discussed above
and if we wait for ragular bench decision for Gouncil af Minfsters to star
discharging its responsibilities with respect to “services’. then who will
execule transferfpostings and control over vigilznee 1l the decision of
regular Bench™ Ghviousty, we cannol leave a vacuum in governance of
Delrl il that time. Therefore. the dedision of Hon'ble SC is immediately
applcable and the Councll of Ministers must start discharging its
responsibilities with respect 10 "services” with immediate effect

81 The judgemant of Hon'ble SC is in the form of a clarification of the
constitullonal position dni Lhis subject and has a retrospective effect.
Standing Counsel (Civil) while giving his apinion has rightly brought aut
the leqal position as under -

‘Therefore the [udgment glven by the Hon'ble Suprame
Court is having retrospective effect which binds
ratrospectively and not complying with any diregtion of the
Government of NCT of Delki for the reason of awaiting
judament of thres-judge bench Is nothing but defiance of the
order passed by the Constitution Bench and Is an attempt to
undermine the authority of not only the Government of NCT
of Delh) but also the Constitution bench of the Hon'ble
Supreme Tourt which is bighly undesirable and

cantemptuous in nature.”

16. In view of the above, it is clear thal the judgment datad
11.05 2023 of the Constitulion Bench has come mto‘fc:r'{:e with immediate
effect. Any officer not giving effect te the [udament of the Censtitution Bench
shall be held fiable for conternpt, - -
e
(KAILASH G:{ LOT)
MINISTER, {LAW)

HON'BLE MINISTER (SERVICES)
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IN THE SUPREME COURT OF INDIA
CIVIL APPELLATE JURISDICTION

Civit Appeal No 2357 of 2017

Government of NCT of Delhi LAppeliant

Versus

Union of India .-.Respondent



JUDGMENT

Dr. Dhananjayva Y Chandrachud, CJI

B T B B T B s ST T T T ST P T B e T AT S5 e b B e b b ki e RN RN

e

e

B T I o s s s o 5 o BTN i i S A § PR MR 7 . R, 11
C. Imerpretation of Article 239AA: The 2018 Constilulion Bench judgment .15
(a)  Delni: A Sui Generls model ..., T T T e S o Y AP TR 1
b} Legislative and executive power of the Legislative Assembly of NCTD .19
() “Insofar as any such mattar |s applicable o Union Territories” .. .. ......... 23
0. The 'class’ of Linian tErrOres oo e sema e iemtevasiesinmramssese e ees SU

E Mairitaining the balance of local inferest and national interest ... ... 35

F. Inclusive inlerpretation of “insofar as any such matter 1s applicable to Unien

b SR s mrm v S S L L S I S N S P
G. 'Subject to the provisions™: A Imilaion? ... e _.47
H, ThHe COnStUNon is NOLUNERY o e el 50
| Scope of Legislative and Executive Power between the Union and NCTD ...... 56
J.Triple chain of accountabillty: Civil Servanis in a Cabinet Form of Gavernment ..., 68

(8} Role of civil services in a moderm government. .o, B8

(B) Accountabllity of civil servanls in a Westiminster parliamentary democracy 69

2



PART A
A. The Reference

1. This case before us deals with the-asymmetric federal model of governance
in India, invelving the contest of power betwean a Union Territory and the Unton
Governmenl. The Issue is who would have control over the "services’ in the
National Capilal Territory r::f-.DeIhr" the Government of NCTD? or the Lisutenant
Governeor acting on behall of the Union Governmerl, The question arose
subsequent to-a notificalion® dated 21 May 2015 issued by the Union Ministry of

Home Affairs, which stated as follows:

".. in aceordance wilh the previsions containad. |k
article 239 and sub-clause (a) of clauss (3] of
23804, the Prasidant hareby dirsols thal —

subjeat 1o his contral and furlher orders, {he
Lieutenanl Governor of the Natioral Capital
Tarrlary af Delhl. shall in respes: of matters
eonnected with 'Public Crder, "Police’. Land’ and
'Services’ as stated harelngbove, exerciée |he
powes gnd discharge he funclions af the Cenlial
Govenment. to the extent delegaled o him from
time ta tima by the Presidant,

Providged that the Lieutenant Govemor of the
Mational Capital Territary of Delhi may, In his
discretion, abtain the views af the Chie® Ministar of
the Nationgal Capltal Territary of Delhi in regard to
the matter of ‘Services' wheraver le deams |t
appropriala.”

The notificalion provided Ihat Ihe Ligutenant Goverrior of NGTR shall exarciss

control “to the extent delegated {o him from time lo time by the President” over

'TNCTD
TLENOTE
TUETTE elifioation”




(&) Accountabiiity of Civil Service Officars in a Federal Polity ... ... ... 73
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PART &

‘services”. in addition te “public order’, “police”. and ‘land.” The Lisulgnan!
Governar may seek the views of the Chief Minister of NCTD at his "diseretion”

2 "Services” are coversd under Enlry 41 of the State List of the Sevenih
Schedule te the Canslitution The 2015 nolification excludes Entry 41 of the Stale
List, which has as lis sumﬂ&t. "State Fublic Services, State Pubilic Ssrvices
Commission”, from the scope of powers of GNCTD. The nhotification stipulates thal
the rationale for excluding "services” from the ambit of the legislative and executive

power of NCTD s that NCTD dees nol have its pwn Stale public services:

“Further, the Unign Teritories Cadre aonsisting of
indian Administrative Service and Indian Palice
Service personnel is commen to Union Teritories of
Delhi. Chandigarh, Andaman and Nicobar Islands,
Lakstiadweep, Daman and Dy, Dadra and Nagar
Haveli, Puducherry and Sisles of Arunschal
Pradash, Goa and Mizaram which is admifigteted
by Whe Central Governmeanl hrough the Ministry of
Home Affiirs; and similarly DANICS and DANIPS
dre commaon services catarng to the reguiament of
e Unton Terrilories of Daman & Diu, Dadra Mapar
Havelt, Andaman and  Micobar Islands,
Lakshadweep including the Nalional Capital
Territory ¢f Delhi which is alse adminislersd by the
Cenitral Govarnment raugh (he Ministy of Hame
Alfairs. As such) it is clear thal the Matioral Capilal
Territoryof Dethl dogs net have its owri State Public
Services. Thus, 'Senices will fall wilhin thls
Galedery.

Ard whareas il 1s wall estabilished that whare (herm
Is ne legislative powsr, there |s no executive powar
since  exaculive power I8 co-extersme Wil
legislative power,

And whereas matters relating to Entries 1, 28 18 af
the Stale List being 'Public Oder’, ‘Police’ and
‘Land' respectively and Enlries £4, 65 & 86 of that
listin s far as they relate o Ertries 1. 2 8 18 as
also Sarvices' fall outside e survlsw of Leglialalivis
Agsambily of the National Capital Tesrilory of Dealh)
and eonsequently he Govemmeant of NCT of Deit



PARTA

will Mave i exacutive powestn ralaton o lhe 2o
ard turther 1has pawer ({1 relstion W ihe asoresald
subjants vests exulusivaly in the President or s
aelegate e the Lisutenan! Governar of Delhi”

3 The above notification was assailed lhrough a balch of petitions before the
High Courl of Delhi. The validity of the notification was upheld by the High Court
as it declared thal “the malters connectad with "Services™ all outside the purview
of the Legislalive Assembly of NCT of Delhi “ O appeal, a two-Judge Bench of
this Court was of the opinion that the matter involved a subslantial question of law
about the inlerpretation of Article 239AA, which deals with "Special provisions with
respect 1o Delni’, and hence relerred [he [ssue of interpretation of Article 238AA 1o

a Conslitution Banch on 15 February 2017.
4. Article 23844 prcwdes as under

HA-AL. Speclal provisions with respect b Delll —

(1) As trom the date of commancemant of he
Constitution {Sixty-ninth Amandment) Act, 1891, the
Wrion Terdmoryot Balhi shall be callad the Mational
Capltal Temtory of Dbl (narsalter in this Part
referred 1o as the Natienal Capital Tarrilory) and the
Aaministrator thereo! appointed under Article 2349
shall pe designaed as the Lieuenant Governor

(2)(a) There shall be a Legislalive Assembly for the
Navonal Capital Terntory and the seais in such
Assembly shall be filled by Members chosen by
direel election from lemtaral canstituencies |n the
Maticnal Capital Temiory,

{by The total number of seats in the Legslalive
fissambly, the number of seals reserved for
Scheduled Castes, ihe diwsion of the Nalorsal
Capital  Territary  into temritarial constifuencios
(including the basis for such division) and all othar
matlers relating to the functiening of the Legisiative

© Bguzmeenl of Nalghsl Copital Tasdtany of Tralnl v Usiosof iz Ealhi High Sourt jueirenl?)) () 25
PLT e



Assambly shall be regulated by law mada by
Fafiament.

() The provisions of Articles 324 |0 327 and 329
shall aoply i ralation to the Matonal Capital
Territory. the Legislalive Assembly of e National
Capital Terrilory and the Members thereof as thay
apply, in relation to a State. the Leaislstive
Mssembly of a Siate and the Members tharsol
respactively; and any reference in Arficles 328 and
329 1o “appropriate legislature” shall be deemed 1o
fter e reference fo Parlismant.

(4)a) Sublect 1o the provisions of this Constitutian
the Leaslative Assembly shall kave powsr to make
laws fiyr the whals ar any part of the Mafiona! Gapital
Terrilary with respect to ary af |he matters
enumerated in the Slate List or in the Concument
List msofar as anv such matter (s zpplicable to
Union Termiorlas except mattars with respect 1o
Entries: 1, 2 and 18 of the State: List and Enttiss 64
G5 and 66 of that Lisl insafar as thay refale o the
sa'd Entries 1, 2 and 18,

() Nothing in sub-clause (a) shall deregate from the
powets of Parliamenl under (his Constijution to
make laws with respect to any matter for 2 Union
Territory orany par (Hares!,

teh It any provision of & law mads by the Legistalve
Agsembly with respacl Lo any matler is repugnant 4o
any provision af a law made by Pariament with
respect 1o that matter, whether passad betore ar
sfier the law made by the Legislative Assambly, or
of an earier law, other than a law made by the
Legislalive Assembly, then; i aither case. the law
made by Parllament. or, as the case may ba, such
eartier law. shall prevall and he law made by Ihe
Legislative Assarmbly shall to the exent of fhe
mRuEnancy, be void:

FProviced 1hat |t apy Such law made by the
Leglslative Assembly has been reserved lor e

wonsideration af the Rresident and has secaived His
asasnl, such law shall preval in the Natioral Ganital
[y

Frovided further that nothirig i (hls sub<laiuse shall

prevent Pardiamant from enacting at any time any:

lanw with respect to the same maser (ncluding a law

-
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addirg W, amending, vaninag or mpaaiing the i so
e by the Ledlalatve Asssrnbly.

(1) Thera shall be a Cownal of Minislers cons:sling
ol not more than ten per ceniof the total nuimaer ol
tMambiars in the Legisiative Assombdy, with'the Chuel
Miristar at the head 1o aid and advse the Lisutenant
Govarnar i the exercize of s funations in relation
ln mallers wilh seapest o owhnich e Legslativa
Assambly has power 1 make laws, excent insofar
as he s, by ar under any law, required o act in his
dizaration

Provided that in the case of difference al aplnlon
netwean lw Lisutenant Gevernorand bis Ministers
by any mattar, the Lisutenant Govermor shall reter it
to e President for decision and act accarding 1o
the decision given thereon by the President and
pending such decision it shall be gompatant fer the
Lisutenant Gavernor in any case where the matler,
I his opinan; 1s so urgent that it s necessary for
fim Lo fake Iinmedinle-action, to1ake such acticn of
(o give such dirselion in (e matier a5 he deems
NESSsSary.

(5§ The Chiel Minister shall be appeinted by the
Pramdent and the otnar Ministors shall bie appoinied
by thia President an thg advice ol the Ehiel Minister
and the Ministers shall hald office during he
pleasure of the Fresidant.

(6} The Souncll of Minislers shall ba collectivity
responsible (o the Lagistative Assembly,

{T)la) Parliament may. by law, make provisians far
giving affect to; or supplementing the provisions
contained in the foregoing clauses and for all
matters Incldental or consequential thereto

{b) &ny such law as s referred oin subsclause (a)
shall not be deamied lo be an amendment of this
Canslitulion for the purposes of Arficle 368
notwiRanaing that itcontaing any provigion whicn
dmends or hag the efisdl of amending, s
Constilutlan,

(B) The provisions of Artcle 239-B shall, so lar as
miay be, apply (0 relation o the Natonal Capitl
Temitory, the Lleutenant Govemar and ihe
Legislauve Assembly, as thizy apply (0 reddban to the

B
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Union Terrtary of Fuducherry, the Admimistrator

and its legislature, respectively, and any reference

In tha! Article to "dause (1) of Arlicle 239-A4" shall he

desmead lo be a reference fo this Arlicle ar Arcle

239-AB. a5 the case may be,”
5 The Constitution Bench pronounced its judgment® on 4 July 2018 The
ludgmenl contained three judicial opinions. The opinion of the majority was
authored by Chief Justice Dipak Misra, in which dustice A K. Silkri. and Justice & 1
Khanwilkar joined " One of 'us (Or. DY. Chandrachud, Jif and Justice Ashok
Shushan delivered separate concurring opinions. The Cefistitution Banch deal!
with the constitutional status of NCTD and the modalities of its administration
based on the division of powers. functions and responsibilities of |he slected
government of NCTD and the Lieutenant Governor, who as the nominee of the

Presidenl of India, serves as the representative of the Union Government. We shall

discuss the principles laid down in that judgment in Section C of this judgment

6, Upon deciding the interpretation of Article 23944, the appeals were direclad
1o be listed before a regular Bench to decida the specific issues. On' 14 February
2019, a two-Judge Berch of Justice A K. Sikri and Justice Ashok Bhushan
delivered two separale judgments. The judges differed on whathar "services” are
excluded in view of Article 239AA(3)(a) from the lpgislative and executive domain

af GNCTD. 7

7. The malier fell [or consideration before a Bench of three Judges There, lhe
Union argued that the 2018 Conslitution Beneh did nol analyze two crucial phrases

In Article 239AAG)a): (1) “in so far as-any such malter is applicable to Union

* 2010 Coret2ution Barch judamant [RIVEYVESHE 55
Y dusgmoent of (e mnjonty”
TA0TE malir vordist”

!



PART A

Temntones" and (Il) “Subyect to the provisions of this Constitution”. By an orcer

dated 6 May 2022, the three-judge Bench observed that:

‘B From the safarence applizalon moved oo
Wricin el inald, 3 well 5 tnhe rival cantentisns af lhe
parties. the main bene of cantenllon relates e he
irterpretation @1 e phm@ses: 0 osoo far as
any such matter  ls appiicable o Linddn
Tumllories” and "Subject 1o the provisions of this
Canstitution” as contained in Atlicie 238488030 a; of
e Corstlulida.  On pardsing the Conetiiilisn
Banch Judgment, it appears hat ail Ihe issues
excapt e ooe pending consdleration  belore
Urs  bench, heve been elaborsiely deall with,
Therafors, we do not aeef It necessary lo revisil (e
isstes thal already stand satilad by the previous
Conslintion danch,

9 The limited lsste thal has bean referrad 16 1his
Beneh, relates 1o the scope of legislative and
gxeculive pdwers of lhe Centre and NCT Delhi with
fespect 1o the lemm “services”, The Consliluton
Hench of this Coum, while nterpranng Aricle
ZEBAAIE) &) of the Consttution; did vot find any
accasion © speciiically Inierprel the Impacl of the
wardings of the same with respact to Entry 41 in the:
Slaie LIgt

0. We tharefore deem | sppropflate @ refer Ne

above  miles  goeston:  for  an adthorative

pronouncemert by a Constitution Bench in tlerms of

Articls 145(53) of the Constitution
The above reference forms the subjecl of adjudicalion before this Constitution
Baneh. The limited issue for the consideration of this Constitlution Bench only
relates to lhe “scope of legislative and execulive pawers of the Centre and NCTD
with respect lo the term “Services.” That Is to say, whether the NCTD ar the Unlon

government has leglslative and execulive control over "services.” We will naw tum

lo the arguments made by counsel on opposing sides.

10



PART B
B. Submissions

8. Dr A M Singhwi, leamed Senior Counsel appearing for the appelant, made

the following subm|ssions:

2. The Leglslalive Assembly of NCTD has the power to enact laws under
Entre 41 of LUist Il of lhe Seventh Schadule The pewer gannot be
excluded merely because the enlry uses the tarm "state public serviges
and not "Union Territory public services”. In fact, the Deini Legislative
Assembly has enacled laws that fall wilhin Entry 41:

b. Even if it i found that the legisliature of NCTD has not exercised
legislative: power related 1o Entry 41 of List II, it does not imply that the
power ceases to exist;

c. NCTD has leqislative power and executive power over all entrigs in Lis|
Il ather than entries 1.2 and 18 which have been expressly excluded by
Article 239AA;

d. The phrase “insofar as such matter is applicable lo Union Terrilories” in
Article 239AA s incluslonary and not exclusionary. Mulliple enlries n
List Il and List Il use the term "Sate." The phrase ‘insofar as such matter
is applicable 10 Union Territories” is a facilitative phrase which permits
such entries being made available to the Uplon Territary of NETD
withoul an amendment of the Lists in the Seventh Schedule. Withoul the
lacilitative phrase, NCTD wauld net have legislative competence over
those entries in Lists [l and |1l which use the tarm "Stale",

@ NCTD is sui geners. It cannol be brought within the commion olass of
'Wnion Territories':

1



PART B

i, This Court in Unien of India v. Prem Kumar Jain® has recognised that

the provisions of Fart X1V of the Constitution extend to Union tarrilories

g. The report of lhe Balakrishnan Commitiee apined against the inclusion

of “services” within the Iegislatiue and executive ambit of NCTD. does

not have any relevance pacause:

(i)

iy

(ili)

(iv)

It preceded the inclusion of Article 239AA4, by which hree enlries
from List |l have been expressly excluded from lhe legiskalive
competence of NCTLD:

The conclusion that anly States {and not Union errtories) can have
senvices is conceptually wrong,

The judgment of this Court in Prem Kumar Jain (supra) was hot
considerad, and

The opmon of the majorty in the 2018 Constitution Bench
judgment expressly notes that the report of the Balakrishnan
Committee will not be used as an aid o interpret Aricle 23944,
Sarsonnel belonging to Ali-india Services and Cenlral Governmani
Services ara governad by the Indian Adminisirative Service (Cadre)
Rules 1954 and the Al-india Services (Joimt Cadre) Rules 1972
respeclively. In terms of these rules, while it is the prerogative of
the Jaint Cadre Authority ta make an officer available to GNCTD,
lhe actual posling of the officer within the departments of GNCTD

is the prerogative of the latter. Similarly. under DANICS and

e 2 8CEITE
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DANIPS Rules 2003, ence an officer Is alloted 6 NCTD. It is the
Administratar who appeints that officer 1o & post within NCTD
g, Mr. Shadan Farasat, learned counsel appearing for the appstlant, proviged
anoverview of Ihe contrel of services in national capltal territories across the warld
He argued that regardless of the level of devolution of powser in countries across
the world, even in countries with centralized forms of gavernment, the power o
canirol "services” has 9een devoived upon the lecal government of the Nationg]

Capital Terrilory

10, Mr. Tushar Mehta, leamed Soligitar General, made the following

submissions on behall of the Union of Indiz:

& Entry 41 of List Il |s not available to Union Territories. as it cannol have
either a Stale Public Service or a State Public Service Commissian:

b. The 2018 Constitution Bench judgment did nol decide whether NCTD has
legislative competence over Entry 41 of List I

¢. Delhi, being the national capital. enjoys a special status which requires
lhe Unlan o have conlrol over services. in the absence of which it would
becume impossible for the Urion to discharge its national zng
international responsibilities;

d. The expressian “in so far as anv such matter s applicable to Union
Territaries™ in Article 239AA means that the entries contained in List Il are
available to NCTD to Ihe limited &xteril to which they are apolicable to
Union Territories. The legisiative powars of NGTD shall extend to only

those matters which are ‘applicable’ to Union Territories Since e

13
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Conslitution uses the term ‘applicable’ and ol ‘relating 1o Union
Terllories, the legislative power of NCTD will extend to an Entry only
wher that Entry is clearly and uneguivocally applicable to Union
Terrilories as a ¢lass. Conseguently, List [I has to be read contexlually
and certain entries can be excluded from the domaln af GNETD)
a. The control of Unien of Indla over "services” has not led to any (ssue
pertaining 6 the govermance of NCTD; and
{  Tre Transaction of Business Rules 1983 provide enough powers to
Ministers of GNCTD to ensure supervisory and functional control cyer civil
samvices to ensure thelr proper functioning: the rules applicable Lo the civil
services indicate that administrative tonlrol vests wilh ihe Unton.
11 The argumants advanead indieate that thus Constitution Benchis called upon
lo tecide the lirited question of whether NCTD has the power to legisiate under
Entry 41 of the State List, and the meaning of the term “in so far as any such miatter
is apolicabia o Unfon Teritories” In Article 239AA(3)(a). This Bench will refer &
the principles laid down In the 2018 Constitution Bench judgment lo facilitate the

analyslis.

Though bioth sides relied on the subardinate rules referred to above 1o argue that
they have control over pestings of officers, we da not deem it appropriaté 1o
interprel each of these rules 10 elucidate on the framework of governance In each
of the cadres. The reference is limited to the scope of executive and legislative
power of NCTD over “services” with reference to the interpretation of Article

230AA(3)(a).

14
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(@) Dalhi: A sui deneris model

12.

PART C

Interpretation of Article 232AA: The 2018 Constitution Bench judgment

The 2018 Conslitution Bench decision held that NCTD is not similar to niher

Unien Terrilories. The decision eiucidates the manner i which the insartion of

Article 239AA accorded a “sui generis” status 1o NCTD setting It apart from othet

Union Territaries. The Judgment noted that the constitulional entrénchment of a

Legislative Assembly, Council of Minislers, and Westminster style cabinet sysiefn

of government brought into existerice the altributes of a representative form of

government. As a consequence, the residents of Delhi have been, through their

elected represenlatives, afforded a voice in the governance of NGTD. while

balancing the national interests of Union of India. The majority decision, speaking

through Chief Justice Dipak Misra, held:

196, Thus, NDME [NDMC v State of Punjab,
(1887] 7 SCC B83Y] makes It clear as erystal thal all
Unlon Territordes under our constitutional scheme
e oot en the same  podestdl L3

3, Essence of Aricle 239-A4 of 1he Conslitution

2061t s perceptible thal 1HE  conEstitEnal
amendment conceives of conferring special status
on Delki This has to 'be kept in view whilo
IMeqprsting: Artichs 259-A0

207 A1 the ojlset, we must dedare that he
inseftion  of Articles 239-AA and 230-A8.  Which
spocifieally pertain to NCT 6l Delh|, is reflectivie af
the intention of Parllament o sscord Delhi-a sui
generis status rom lhe othar Union Teritoras gs
well as from the Union Tartitesy of Pudicherry ]
which Article 2535-A s singularly applicable as on

5
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date, The same has bean aulhoniatively held by e
majority jutgment in NOMC case Lo the effect Lhat
the NGT of Dalhi 1s a class by itsell

204, The exarcise of establishing a democralic And
representative form of Government fof NCT of Detnl
by insartion of Arcies 285-Adand 239-AB wolild
twri futile I the Government of Dethi that enjoys he
conlidencs of the peaple of Dalll is net alile 1o usher
in policizs and taws over which the Dalhi Legislative
Asserribly has powar tolagisiate for NCT ol Tiaik,

210; Furlher. the Statement of Obects and Reasons
far the Constitution (Seventy-tourth Amendment)
Bill, 19491 which was anacled as Ihe Constiulion
(Sixty-ninth  Amendment) Act, 15871 dlsc lends
suppor 1o our viaw as il cleady sipulaies that o
ariel lo confer @ spacial Stalus upon the National
Capital armngements shiould be Inearparated it ihe
Destitution st

1% ThHe conaurrng opinlon ol Justice Chandrachud emphasized the
significance Isgislalive and constitutional history in inlerpreting Article Z39AA. In

that context, the judgment notes:

“Ha3 Having regard La'this history and background.
it would be fupdamentally Inappropriale o assian o
thie NCT a status simiar w others Unian Termitonss.
Aricle 23G-AA(4) fs a special pravisian which wes
adopted 10 establish & spacial cunsliutings
arrangement far the governance of ine NCT, aloell
within [he rubirie of Union Terntones. In interprating
the proviskons of Article 238-A4, his Coln cannot
sdopt & blinkerea view. which ignores legislative
and eonstitulional history. Whileadopting same of
the provisions of the Acts of 1983 and 1066,
Parllamant in ils constituent capacity omilted some
of the olnar prowisicns of the legislative enacliments
which preceded lhe Sixy-ninth Amendment [T

14, Having imparted a purposive interpratation to Adicle 230A4, the judgment

underscores thal the governance structure which Parliament adopted for NCTD is
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unique and different from thal of other Union Territories. Il was hald that the
constituent power of Eariament was axergised "o treat the Covernment of NCT of

Delhl as a representative form of Government”. The judoment of the majontv held

213, Arlcle 2889-A gives discalion o Satiament
o create by law for the Union Temitory of
Puduchermy 3 Council of Ministers andior = baiy
which may either Be whollv elected ar partly 2lected
and oarlly neminated to perfarm the funclions of a
leqislature for the Union Territory of Pudisaherry

214, Bn the other hand, Article 239-AA ='sus=
{2), by usirg the word “shail”, makes it
mandatary for Parliament to create by law a
Legislative Assembly for the Nationa! Capital
Territory of Delhi, Further, sub-tlause (a) of ¢lauss
{2} denlares very categorically that the Membess of
lhe Legislative Assembly of 1he National Capifal
Tarritory of Delbl skall be thosen by dirdet election
fram’ the teritoral constituengios in the National
Capllal Teritory of Delhi. Unlike Article 239-
Aclause (1} whergin the body created by
Parliament by law to perform the functions of a
legislature for the Union Tarritary of Puducherry
may either be wholly elected or partly elected
and partly nominated, there is no such provision
in the context of the Legislative Assembly of
NCT of Delhi as per which Membsrs can be
nominated o the Legistative Assembly. This was
a deliberale design by Parliament.

213, We have highlightad this difference to
underscore and emphasise the intention of
Parliament. while inserting Article 239-AA in the
exercise of its constituent power. to treat the
Legislative Assembly of the Natiopal Capital
Territoty of Dolhi as a set of alectad
representatives of the voters of NCT of Delhi and
to treat the Government of NCT of Delhl 35 a
representative form of Gavernment,

218 The Legislative Assembly s whaolly
comprised of elected representatives who gre
chosen by direct elections snd are senl to
Delhi's Legislative Assembly by the vaters of
Delhi. None of the MWMembers of Delhi's
Legislative Assembly are nominated, The

17
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elected representatives and the Council of
Ministers of Delhi, being accountable to the
voters of Delhi, musi have the appropriate
powars so as to perform  their functions
effectively and efficiantly...”

(Ermphasis supplied]

15, In his cencurring opinion; Justice Chandrachud also heid that NCTD is

“special class among Union Terrilaries”. It was held:

SS9, AN Union tritonisg gre grouped togetnar i
Part VIl &l the Constitution, While Brirging ham
unger the rubric ol one constitutional pawing, (here
fs an unmistakable disincion oredled Lelwoen
them Ly . e Copsllutien...

4828, Delni presenis a special caonstitutional
status Under Article 238AA. This |5 forfifias when
thege provistons are read (0 contrast with Articles
2304 and 240, Articla 23944 dpes nol incerpdrate
the language of stheme af Aricle 240{1), which
enabiles the Presidenl (o frame Regulations far
pedace, progress and guod govermment of the Unien
territoies raferad o in Aricle 240(1), This praviso
o Article 24001 ) indicates that onee 4 Padiamentary
law has bean framed, the President shall not (rame
Requlations for Fuduchemy. In the case of Delh,
Arlicle 239A4 does nol lgave the constitution of &
legislature ar the Councll of Minstars 1o a law o be
framed by Parfiament in fuure, Aricle 23544
mardatas that there shall be a legislative agsernbly
for the NCT and there shall be a Councll of
Mimisters, wiih e function of tendering aid and
advica to (e Lisutenant Gavernor, The “there shall
be" tormulation is Indicative of a constitutional
fmandate. Bringinz Into being a legislative assembly
and = Courcll ol Ministers for the NCT was not
ralegated by Pardidment (n its canstiluent power) 1o
ils leglslative wisdom at & fulure date upor Lhe
anaciment al enatiling legislation. Clause fia) of
Article 23844 enables Pariament by law to make
provisions to give effect to or 1o supplement the
pravisions contained in that Arjele. Parllaments
power 15 10 enforee, implement and fortify Article
23984 ald il clisfiing FICITS

389, The above analysis would Indicate that
while Part VUl brings together a common
grouping of all Union territories, the
Constitution evidently did not intend 1o use the
same brush to paint the details of their position,
the institutions of governance (legisiative or

18
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axecutive), the nature of democratic
participation or the extent of accountability of
those entrusted with governance to their plected
represaniatives, "

[omiphasls suppllad)

16.  Thus, it s evident from the 2018 Constitulian Banch fudgment that the
constitulional status af NCTD is not similar lo other Unien Terniories, which are

covered under Part VIl of the Constitution.

V7. The judgment of the majority in the 2018 Constitution Bench derisinn
underseorss the importance of interpreting the Constiiution to further democratic

ideals. It was held:

"264 1. While interpreting the provisions of the
Constinution, the safe-and mes! sound appraach for
the gonstitutional courts to adapl 15 ¢ read the
words af he Constitulion In the light of the spirit of
the Constitution se  that the guintossential
demaocratic nature of our Constitution and the
paradigm of representative participation by way
of citizenry engagement are not annihilated. The
courts must adept such an Interpretation which
glorifies  the democratic spirt  of the
Constitution.”

{emphass supplisd)
Therefore, in adjudicating (he present dispute. it becomes mperativa to adopt dn
interpretalion which upholds the spirit of the unique constitutional democralic

mandate provided to the Government of NCTD by IRe inclusion df Article 23944

() Legislalive and executive power of NCTD

18.  Article 239AA(3)(a) stipulales that the Leaislative Assembly of Delhi shall
have the power to make laws for the whole of any part of NCTD with respect to

matters in the Stale List and the Concurreril List “insofar as any such maller |s
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applicable o Unian Territories” excepl for certain subjects expressly excluded. The
provision expressly excludes entries 1. 2. and 18 of the State List, and entries 64,
55 and 66 of List Il Insofar as they relale to the entries 1, 2, and 18, Arlicle
23GAA(3)(b) confers on Parliament the power “lo make laws with respect o any
mattar’ for 2 Union Territory or any part of it. Thus, while the Legislative Assembly
of NCTD has legislative competence over entries in List (1 and List Il except for the
excluded entries of List |, Parliament has legislative competence over all matters
i List 1l and List 11 in relation to NCTO, including the entries which have been kept
ol of the legislative damain of NC?D by virtue of Article 239AA(3)(a). This s where
thare s @ deparlure from the legislative powers of Parliament with respect 1o
Siates, While Parliament does not have legisiative compelence aver entries in Lisl
I| for Slates, It has (he powar to make laws on entries in List || for NCTD. This was
(He view taken Iri the 2018 Constitulion Bench judgment. As the concuming opinion

al distice Chandrachuo held:

“316... Unlike State Lagislalive Assembilies which
wield legislative power exclusively over the Stale
Liat, Lnder the provisions of Article 246(3), the
legislative assambly for NCT dogs not possess
exolusive legisiative competencs over Slale List
subjpcts. By a constitutional ficoon, as f i wers,
Parliamenl has legisiative power over Concurrent s
well 35 State List subjacts in the Seventh Schedule.
Sub Clause (e) of Tlause 5 ol Amcle 23844
coMains a provision for replgnanty, similar 10
Article 254 A law enacted by the legislalive
mssembly would be wvoid 1o the exient of &
repugnancy with a law onacted by Parliament
unless it has recaivad the assent of the Prasidant
Mareaver, the assent of the President would not
preclude Parliament fram enactng legsiation in
fulure to evernde or modify the law enaoled by the
legistatve assembly "

20
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19, The 2018 Constitulion Bench judgment held that the exscutive power of
NCTL is co-exlensive with its legislative power. that is. it sha!l exiand 1o all matters
with respect lo which it has the power lo legisfate. Article 238AA(4) provides that
the Council of Ministers shall aid and acvise lhe Lisltenant Savearnor in the
exercise of the functions of the latter in relation ta maltters with respect to which the
Leglslative Assembly has the power to make laws. Thus, the axarutive powat of
NCTL shall extend aver entries in List |l, excepi the excluded entries. Afle-
analysing the provision of Article 229AA(4), it was held in the apinion of the majority
in the 20118 Constitution Bench judgment that the Union has exssutive powsar only
owver the three entries in List || over which NCTD does not have leqlstative:

competence, thal Is, entries 1.2, and 18in List {1 It was held:

nE2dheomoint reading of Article 23044 3) &) anid
Article 230-A48(4) reveals thal the executive power
of the Government of NGT of Delhi s coextersive
with the legislative powsre of the Dall Legislative
Assambly, which |s envisaged in Arlicle 250
AA(S) and which extands over all but three subjects
in the State List and all subjects In the Sondurient
List and, thus, Arlicle 238-AA(4) confars exenulive
power or fhe Councll of Ministers over gl those
subjects for which the Delhl Leg stativi Masarbily
has legislative powear.

223, Article 238-AM(3)(a) reserves Farfiament's
tegislative power on all niattars in e State List ang
Concurranl Lisl, bul clause (4) nowhere resarves
the execulive powers of the Union with respect fo
such matters. On the contrary, clause (4) exgplicitly
grants1a Ihe Government of Daln) executive powers
mn relation lo malters for which the Legislative
Assembly has power fo legislate: The loglslative
power ls confelred upon [lke Assambly lo enant
whereas the polloy of the legisiation Has ta ba given
effect 10 by the executive forwhick the Goverrment
ol Delhl has- o have coextensive exedilive
FWWELS..
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224 Artinle 239-AA04 ) canfars sxecUlve powers an
the: Gewarimant ef NCT of Dalh whereas tha
exacullve power of Ihe Union stems  from
Arllele 73 and  |s coextensive with Parfamenl's
iegslative powar, Furthar, the ideas of pragmatic
ledetallsm and collaboralive lederalism will Tall 1o
e ground (F we are o say hat the Union has
avemding execulive powers exbn 0 rEspent of
rrellars for which the: Delhl Leglslabve Assemiohby
has legislative powers, Thus. It can be varywell saie
that he exesutive power ol he Lnan o respeal af
MOT of Dalll s confined o the thres malless in the
State Lisl for which the legisiative powar of the Delhi
Legilative Assembly has been exchuded under
Article 238-AA(3)(a). Such an interpretation would
Lhiswarl ary allempl @i e pant ol the  Urion
Governrmen! 1o seize &l congal and aliew the
concepts of pragmatic federallsm and fedearal
batanck o preval by diving NCT of Dallt seme
degree of raguired independance In s unclianing
subjeal  to e lUmilations ampnsed by lhe
Corstitution. .

284 96, As a patural corollary, the Unlon of Indis
hEs exclusive exeeutivie power wiln respect to NCT
af Dalhl relating fo ne three malters In the State Lisl
In respect of which the power af the Dalll Leglslative
fssembly has besn excluded) In respect of other
matters, lhe execuliva pouwer is to Be exerdised by
the Government of NCT of Delfi. This, however, i5
supjeel to he proviso 1o Aricle 238-A8(4) of
e Constitutlon. Such an nterpratation would be
consonance with the concepts of  pragmatic
fedemism ang federal balance by gwing  the
Govarnment of NCT of Delhi some required degres
af Independence subjeat to Ihe limilations imposed
by the Constitition.”

20, The judgment of the majority. however. clarified that if Pariament makes a

law [ relation to any subject im List 1| and List 11, the execulive power of GNCTD

shall then be limited by the law enacted by Pariament. It was held!

Y264 15, A conjeint reading of clavses (3)(a1and (4)
of Article 230-A8 divulges thal Lhe execulive power
of the Government of NCTD is coertensive with the
legislative power of the Delhi Legislative Assambly
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and, accordingly, the executive power of the
Counc!l of Ministers of Delhi spans over all
subjects in the Concurrent List snd all, but three
axzludad subjects, |n the Stale Llsi However |f
Parliament makes law in rezpeat of certain subjecis
falling in the State List or the Concurrant List the
executive action of the State must conform e
the law made by Parljamznt. (sic)”

temphasis supplied:

21. The above view was alsd taken by Justice Chandrachud in his concurring

opinion:

316 Ane provisions of Classe 2 and Clause 3 of
Article 23984 Indicate thal while confering. a
constitulional status upan 1he leglslative assembly
of ‘NCT, tha Gonetilufien has circumsarbed the
amhit of its legislative Powers firstly, tiv canying ol
certain subjects from s compeience (vesting them
in Fariament) and secondly, by enabling Parliament
o enact law on matlers falling both In the State and
Concurrent lisls: Moreover, In the subjects which
have been assigned 1o L. the lagislative autharity of
the Assembly is not exclusive and Is subiec! 1o laws
whish zre enacted by Parliament -

22, The 2018 Constitution Bench judgrment aulhoritatively held thal the
legislative and execulive power of NCTD extends to all subjects in Lists |1 ane (1,
excepl those explicitly excluded. However, in view of Ardicle 239A8(3)(b).
Parliament has (e power to make laws with respeetto all subjeets in List 1l and 11]

for NCTD.

(e} "Insafar as any such mater is applicable (o Unlen Territaries”

23 It has been argued by the Unian of Indla that the phrase ‘in so far as any

such matter Is applicable to Union Terdlories’ in Arjicle 239AA has not heen



PARTC

construed by the Constitution Bench. and that the phrase limils the leglslative

powar of NCTD.

24 However, reference has lo be made o the concurring opinion of Justice
Chandrachud in the 2018 Constitution Bench judgment, which dealt with (he above

phrase. It was held:

“Insoiar as any such matier 1= applicabla Lo Wnion
Terriorgs:

40, In the Sate List and the Concurren: List of the
Bavanll Sohodulz, Whare ars numeraus entrias
which use he aspressian "State”. Thesa énllles are
ilusiiainvely L'ataln_nuéd bt

(1]

461, Article 239-AA(2)(2) permits the Legislallve
Assembly of the NCT to legislate on matters in
the State List, except for Entries 1, 2and 18 [and
Entrigs 64, 65 and BE insofar as they relate to the
sarlier entrizs) and on the Concurrent List,
“Insofar g5 any such matler is applicanle fo
Union Territories”. In forming an understanding
of these wards of Article 239-AA(3)(a}, it has to
be noticed that singe the decision
i Kanniyan right througn  to the nine-Judge
Bench decision in NDMC, It has been held that
the expression “State” in Article 246 does not
include a Umon Territary. The expression
“Insefar as any such malier Is applicable to
Unien Territaries” cannot be construaed to mean
that the Legisiative Assembly of NCT would
have no power to legislata on any subject in the
Stale or Can:urreni Lists, meraly by the use of
ithe expression 'State” in that particular entry.
This is not a correct reading of the above words
of Articie 239-AA(3)(a). A5 we see below thal is
not owe Patliament has construesd them as well

ABZ: Bactien T7(§) ef the GNETD Act providas: (hat
sildries of lhe Speakar and Deputy Spaaker of the
Laglsiative Assembly may be fixed by |he
Legistalive Assambly by law. Section 19 provides
Lhal the Mambers af lhe Legistalive Assambly shall
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recelve salaries and allowances as detesmined by
the Legislative Assembly by law, Seaction 43(3)
simitarly pravides thal the salaries and dlibwannes
of Miristers shall b determined by the Leaisative
Azsemtly. Howewer, Seclion 24 provides ihat 2 il
lor the purpess has o be reserved for the
censideration of the President, Parliament would
nat hava enacted the above provisions unlase
legisiative competence resided in the States on
the above subject. The subjects pertaining te
the salaries and allowances of Members of the
Legislature of the State {including the Epeaker
and Deputy Spraker) and of the Ministers for the
State are governed by Entry 38 and Entrv 40 of
the State List. The GNCTD Act recognizes the
legislative competence of tha Legislative
Assembly of NCT to enact legislation on these
subjecis. The use of the expression “State” in
these entries does not divest the jurisdiction of
the Legisiative Assembly. Ner are the words of
Article 239-AA(3){a) exclusionary or diszhbling In
natire,

463 The purmese of the above naration is 1o
Indicaite that the expression “State” is by itself
net eonclusive of whether a particular provision
of the Constitution would apaly to Union
Territories. Similarly. it can alen be-stated hat he
dafiniticn of the expression State in Section 3(58)
of the General Clauses Act {which includes a
Union Territory) will net necessarily gevern all
references to "State” i+ the Canstititiaa If lhare s
samathing whih |s repugnant in the subject of
context, the Inclusive defintion in Section JEEH ) will
net apply. This 18 made clear in lhe precadant
amanating froim Ihis Courl, | cartain contexls, | has
boen held that {he exprassion "State” will not includs
Union Terlones while in olher corlexds |he
definition in Section 3{58) kaz kagn applied, Hepee,
the expression “insofar as any such mattor is
applicable 1o Union Territaries™ is not one of
exclusion nor can it be consitlared to be so
Irrespective of subject ar context.”

emphasis suppled )
Itis evident that the conourring ooinion held that (he phrase “insofar as any such

maller Is applicable to Union Terilories" s an inclusive lerm, and “not one of
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exclusion”. Justice Chandrachud interpreted the lerm to mean thal the Legislative
Assembly of NGTD shall have the power to legislate an any subiject in the State or

Goncurrent Lisle, except the excluded subjects.

25, In hus concurring opinion in the 2018 Constitution Bench judgment, Juslice

Bhushan also interpreted the sald phirase in the fallowing lerms:

BEY ThéE previsian B oveny clear which ampawars
the Legislalye Assamibly 16 make laws wilh respest
fo any of tha matters erdmerated in the State Lisl o
in the Concurrent List except the axcluted entries
Ornie of the Issue 15 thal power 1o maxa laws inSiate
Lisl ar i Concurrent List is hedged by phrase "in so
far as any such matter & applicable to Unien
Erritesies”

562 A look of the Entries in List Il and List I
indicates that there is no mention of Union
Territory. A perusal of the List il ane il indicates
that although In varicus eniries there |s specific
mantion of word "State” butthers Is ne express
teterenze of "Union Territery™ in any of the
antries. Forexample, in List [ Ehtry 12, 260 37,38,
36, 40, 41, 42 and 43, there Is specific menticn af
woird "Stae”. Simiary, in ist ||| Entry 3. 4-and 43
thers is mentian of word "Etate”. The abova phrase
"in 30 far as any sucn maler is applicable to
Union Territory” is ineonsequential.  The
reasoiis are twa fold. Cn the commencament of
tne Constitution, there was no concept of Union
Territories and there ware only Fart &, B, C and
D States. After Seventh Censtitutional
Amendment, where First Schedule as wall as
Article 2 of the Constitution were amended
which included mention of Union Territary botlh
In Article 1 as well a2 in First Senedute. Thus,
the above phrase was used to facilitate the
automatic canferment of powers to make laws
far Delhi on all matters including those relatable
to the State List and Concurrent List except
wnere an entry indicates that its applicability to
the Union Territory is excluded by implication or
any express Constitulional provision.
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553, Thus, there is no difficulty in comprehending
the Legislative power of the NCTD as sxpressly
spellad dul i Arlicle 2309088

(emphasis supplisd)
26.  Justice Bhushan also agreed that the phrase "In se far ag anv such maiter
is applicable to Union territories” cannat be used to restrict the legislalive power of
the Legislative Assembly of Delhi. He held that the ‘phrase was used 1o faciitate
the altomatic conferment of powers lo make laws for Geihi on all matiers inellding

thoserelatable o lhe State List and Concurrent List" except for exaludad entéies.

27.  The judgment of the majority did not make a ditec! observation on the
interpretation of the said phrase. However, lhe reasoring indicates that the phrase
was to be cansidered in @ broader sense. As noted previously, the |udament of the
majority held that the exscutive pewear of NCTD is coextensive with iis leaislative
power an subjects excepl lhe excluded subjecls under Article 238AA(3)a) This
means that the executive power flows from the legislative powear, that is. if NCTD
has excoulive power on a subject in List [L i is because it has legislalive power
underthe entries of that List. The judgment of the majority held that the Union shall
have exclusive execulive powear with respect to NCTD pnly for ‘the three matters
in the State List in respect of which the power of the Delhi Legislative Assembly
has been excluded”. It was further held that in respent of “aill olher matisrs!
execulive power is to be exercised by GNCTD, This would mean hat NCTD Has
execulive power on “all olher malters”, This indicates thal Ihe judgment of tha
majorty inlerpreted Article 239AA(3)(a) and the phrase “in &0 far as any stich

matter is applicable fo Unlon Territory” to give legistalive power'to NCTD of “l
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other matiers" except the three matters in the Slate List in respect of wnicn the

power of the Legislative Assembly of NGCTD has been excluded.

28 The above discussion implies thal all lhe fve Judges in the 2018
Constitution Beneh judgment did not construe the phrase “in so far as any such

rmatter 15 applicable to Union Territones’ in Article 239AA to be excluslenary

289 However, in his opinion in the 2019 spiit verdict, Justice Bhushan was af the
contrary view. He held hat the majority eginien in the 2018 Conslitution bench
judgment did nol interpret the phrase “insofar as any such matter i1s applicable to

unian Terrtories”:

18T As noticed abaye, the Constlivtdon Beneh in
para 3% extracled above has noliced the
submissions of the counsel lor Ihe respandant that
words Sinsatar as any such malter s applicabile 1o
Union Terltorles. " in Article 230-AA(5)(a) restrict
the legislatve pewer of the Legslalve Assembly ol
Dalhl 1o only those antrles which are only apploable
o WUnion Terriierles and not all. The elaborate
discussion on its answer is not Tound in the
majority opinion expressed by Justice Dipak
Misra, C.J. (a5 he then was). The submission
having been made bafere the Constitulion Bench
witteh submission was sonsidarat! inouther o
opinions  expressed by Or  Justice DY,
Chandrachud and myself, it s ussful to notice as to
what has been said o cther two opinions in the
Canstitunon Bench.

1871, Dr D.Y. Chandrachud, J.. hus, hald that the
axpression “State” 15 by itself not sonclusive of
whether a particular provision of the Constitution
would apply to Union Tetriorles, His Lordship
opined thai ine expression Insoiar @s any such
malksl s applicabls o Union Tarmtores" s not are
of exalusian nor can it ke consdersd to he so
irrespeslive of subject or context

182, 1 had alsa seall wiln e acove submission in
paras 500, 551 and 5520 the following words:

28
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(-

193, In the above paragraphs. the opinian is
expressed hat all maliers including those relatabie
lo the State List and Cancutrent List aro gvallahle to
the Ledistative Assambly of Delhi except where an
entry indivales that its applicability 1o the Union
Terstary is excluded by Implication or by any
express constitutional provision, The conclusien is:
thus. thatall entries af Listl and List 1l sre gvallable
o Legisiative Agsembly tor exerclsing legisiative
power excapl when an antry & excluded by
implicaton or by any express pravision

184 The majority obvinion delivered by Dipak
Misra. C.J). {2s he then was) having not dealt with
the expression “insofar as any such matter j=
applicable to Union Territories”, it is, thus, clear

that no opirien has been expressed in the
majority opinion of the Constitution Behch. "

femphasis supplied)
30.  We are unable lo agree with the view of Justice Bhushan in the 2019 spiil
verdict. As Indicated previously, the majorily dedision in the 2018 Constitution
Bench judgement renderad a broad interpretation of Article 239AM3)4) lo pravide
NCTE wilth vast executive and co-exlensive legislative powers except In the
excluded subjects. A combined reading of the majority opinien and the concurring
opinions of Juslice Chandrachud and Justice Bhushan indicates that the phrase
'In so far as any such malter is applicable to Union Territories” does not resirict the

legislative powers of NCTD.

31 While the 2018 Canstitution Bench |udgment provides sufficient clarity on
the interpretation of the phrase "in so far as any such matter is applicable to Unian
Terrilories”, we find it necessary lo deal with the arguments made by the Union of

India that the phrase must be read in a restriclive rmannar o fimit the legisiatie
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powar of NCTD on eenain subjeats {In addilion to already excluded subjgcts) in

sl

D. The ‘class’ of Unien territories

32.  The apinion of the majority in the 2018 Conslitution Bench judgment
acknowledged the special status of NCTD. A reference to [he historical background
whigh led to the conceplualization of Union Territories would be useful to assess
‘he argument of the Union that there exists a class af Union lerritories When the
Indian Constitution was adopted, the Stales of the Indian Union were classilied nlo
Part A Part B, and Part C States. Delhi was a Part C Slate and was governed by
the Guvemnment of Parl C States Act 1951. The Act provided for a Councii of
Ministers and a legislature of elected representatives for Dalhi with the power of
making laws with respect to any of the matters anumerated In the State List or the
Coneurrent List except for the subjects which were expressly excluded. The
excluded sibjects corresponded 16 those in Arficle 239AA aleng with the subject
af 'Municipal Corparations.” These powers were limited in nature and subject to

lhe legistative power ol Pariament.

33.  The Constltution (Seventh Amendment) Act 1956~ based broadly on the
recommiendations of the Fazl Ali Cammission and designed o Implement the
provisions of the Slates Reorganization Act 1856, inter alia did away with the
erstwhile classification of States inte Part A, Part B, and Part € Stales, and Part [

territories. Instead, it infroduced Statas and Union Territores. The newly crealed

Y Eae Const ubon Arendraent’
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Union Territaries were to be administerad by the President acting through an

Administrator In terms of Article 239 of the Constitution,

3. However. it is important to note (hat the Fazl Ali Commission was alive fo
the spacial needs of Delhi and the importance of accounting for |6cal needs and

wishes of the residenis af NCTD. It noted thar:

983 [.] Having taken all these factors inlg
account, we are definitaly of the view that muricipal
ditonomy in the form of a corporation, which will
provide greater local autonomy than is the case n
stme of the important federal capitals, is the right
and in fact the only solution of the probilem af Delh)
State.”

35.  Soon thereafter. in 1982, Aricle 2390 was Inserted In the Constitution by
Ihe Constitution (Faurteenth Amendment) Act 1956. This envisaged the creation
of local legistatures or a Courcil of Ministers or bath for certain Union Tatritories.
Thus. a significant change was Inlrodluced in the governance structure for Unian
Terrilories. Article 239A created a separale calegory of Union Terrilories since all
Unien Territories were no longer envisaged to be administered only by the
Presidenl. The infroduction of Article 2394 was followed by the Government af
Unian Territories Act 1963, Currently, the Union Territory of Puducherry s

administered in terms of the governance slructure envisaged by this enactment.

36, By the Constitution (Sixty-ninth Amendmenl) Act 189177, Article 239AA was

Inserted In the Conslitution. It introduced a unique sltructure of qovernance for

TR Coratitution Amandment
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METD vis-a-vis t1he Union Teritories. The Statement of Onjects and Reasons of

provides as follows:

1. Affer such detalled inguiry #nd examination, it
cacommeandsd that Delit should confinue to be a
Unlan Terriory and provided with a Legisiative
Assembly and a Coundil of Mintsters responsible.ta
such Assambly with approprate powers Lo deal wilh
altars of coneern to the commoen man. The
Cemmilles also recommendad thatwith-a e 10
ensure  stability  and  permanence,  the
arrangements should be incarparated in the
Constitution te  give the Mational Capital
a special status among the Union Territorios."

(emiphasis supilied)
a7 The 1981 Caenstitution Amend'm:am brought a fresh dimension to he
governance of Union Territories. By virtue of the provisions of Article 238AA,
NCTE pegame e only Unien Territory with a special status of having a
constitutionally mandated [egislature and Councll of Ministers. This was a
departure from ine earlier model of governance for Union territones. Article 230A4,
N contras:, constitutlonally mandates a legistature and prescrnoes the scope af

legisiative and exscutive power for NCTD.

a6 Arlicle 239AA creates a wide variation in structures of governance of NCTD
as compared to other Union Territories, with differences even as regards the
manner i which legislative powers have baen bestowed upon them. For inslance,
Arlicle 239A provides that Parllament "'n-lay" create a legislature for Puducherry.
O thee alher hand, for NOTD, the Constllution itself (in te rms of Article 239A44) has
created a Legislative Assembly and a Council af Ministers. The consttutionally
coded statws of NCTD results In a creation of a significant degree of variance in

lhe gavernance structure When compared to other States and Unicn territories.
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38 The concurring epinion of Juslice Chandrachud i the 2018 Caonstifution
Bench Judgmen! expressly discussed this aspect and held tha! no single
homogsneous class of Union Territories exits. Instead, Union Tartilories fall e

various calegones:

453, The judgment of the majority [Mew Dalf]
Municipal Council v Stale of Punjab] also halds
that all Unior Territories are not situated alike.
The fimt category consists of Union Territoriss
which have: no legislalues =t all. The sesond
category Ras legislatures ereated by = law onacted
by Pardlament under the Govemment af Uninn
Territories Act. 1963, The third eateaary is Delhi
which has "special featuras" under Arficle 230-
AA. Though the Union Territory of Delhi “is in a
class by itself", it “is certainly not a State within
the meaning of Article 246 or Pant Vi of the
Constitution™, Various Union Territories — the
Court cbserved — are in diffsrant stagaz of
ayaiution. .

4751, The intreduction of Article 228-AA Inta the
Conalilution was the result of the exersise of (e
sonstituent-power: The Sixty-ninth Amendment to
the Constitution has important consequences
for the special status of Delhi as the National
Capital Territery, albeil undsr e fubdic of a Unian
Tetritary governed by Par VIl of the Constitution

(emphasis suapliad)

40.  This variance in the constitutional treatment of Unlon Tarritories as well as
the absence of 4 hamegenecus class is not unique only lo Union Tetritories, The
Constitution 15 replete with nstances of special arrangemenls being made to
accommodate the specific regional needs of States in specific areas. Therefore,
NCTE is net the first territory which has recewved a special Ireatmenl through a
constilutional provision, but it s another example - in line with the praciice of the

Constitution - envisaging arrangements which treat federal units differently from
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gach other to account for thelr specific circumstances. For instance. Article 371 of
ihe Constitutlon contains special _pr:wls-imns for certain areas in various Stales as
well as for lhe enlirety of some Stales. The marginal noles to vandus arlicles
compesed under the rubric af Article 371 provide an overview of a number of States
for which arrangements (n the nature of asymmetric federalism are made in lhe
spirit af gecomimodating the differences and the speafic reguiraments of reglons

across the nallor.

479 Spacial provision with respsect W the States of
[* * *] Maharashtra and Gujaral

37 1-A. Special provisor wilh respect 10 the Stam ol
Meapaland

371-B, Special provision with respect 1o Ihe State of
JAEEAM

471G, Spacial provisien with respedt to the Slata af
M:anlpt.il; '

374-0 Special provisions with respact w the State
af Andlira Pradest or the State of Telanganal
471-E  Establishment of Central University In
Andhra Pradash

A71-F. Special provisions with respent to the State
af Sikkim

37142, Special provision wilh respest (o the Staie ol
Mlzdiram B
471-r. Special provision with respect io the Slate of
MArunachal Pracesh

3711 Sipecial provision with respect 1o the State of
God

371-0 Special provisions with respact lo State of
rarmatike’

41 The design of our Constitution ' i1s such that it accommodates the inlerests
of different regions. While providing a larger conslitutional umbrella to different
states and Union territories, || preserves the logal aspirations of different reglons.
“Unity in diversity” is not anly used [n camman pariance, but is also embedded in
our constitutional struclure, Our Interpretation of the Constitution mus! glve

substantive weight to the underlying principles.
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12, Therefore, we are unable lo agree with the argumentof the Solicitor Gangral
that the leaislalive power of NCTD dees not extend o those subjzets whish zre not

available to Unien Terrilories as a class because Article 2394A smploys the term

“any suehi matter is apolicable to Union Terntories” Tha analysis in this section
clarifies that there js nc homegeneaus class of Union tarritories with similar

govermance struclures,

E.  Maintaining the balance between local interests and national intarests

43, The Union of India has submitted that the phrase "in so far a5 any' suck
mettor is applicable to Union Territories” In Article 239AA cannot be inlgrpretad
inclusively as the Union has a preponderance of interest in the governance of the
nalional capital and therefore the phrase must be read in a narraw mannes. It has
submilted that as Delhl is the seal of the Union Government, national interests (ake
precedence over and beyond the quibbles of local interests. We: find {hat (his
argument does not hold merlt in light of the text of Article 239AA(3). This argumant

was already addressed in the 2018 Conslitution Bench judament.

44, Arlicle 239AA(3)(5) confers legislative power lo NCTD. However, it does rol
confer legislative power to NCTD ovér all entries in List |l Article 239AA{3)
provides multiple safequards lo ensure that the interest of the Union is preserved.
First, sub-clause (a) of clause (3) removes three entries In List || from the legislative
domain of NCTD. It provides that NCTD shall not have [he powar 1o enact laws an
‘matters wilh respect to enlries 1, 2 and 18 of the State List and entries 64, 65 an
66 of that Lisl in so far as they relate to the said entries 1, 2 and 18" Second, sub-

clause (b) of olause (3) clarifies that Parliament has the power (o legisiatz on “any
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iatter” for a Union Territory (including on subjects with respeat 1o which NCTD has
legislative power under Article 239AA(3)(@)). In ather words, Padiament has the
plenary power o legislate on a subject in any of the three Lisls of lhe Sevenlh
Sohedule for NCTD: Third. Article 238AA(3)(c) provides thal where there Is a
regugnancy between a law enacted by the Legislative Asseribly of NCTD and a
law enacted by Parllament, the latter will prevail, and the law enacted by the
legisiative assembly shall, "to the extent of the repugnancy, be void". Unlike Article
254, which provides for he overriding power of Parliament anly an subjects In the
Coneurrent List, Pardiament has overriding power in relation W the NCTD over
subjects in both List Il and List 111, Fourlh, the secand proviso o Article 230AA(C)
pravides thal Parliament may enacl "al any ime any law wilh respect Lo the same
maller including a law adding lo, amending, varying or rapealing the law so made
by he Legislative Assembly” of NGTD. Fifth, under Article 239AA(T)(a). Farlament
may by law make provisions for giving effect , or supplementing the provisiens in
the forgoing clauses of Article 239AA and for “all matters incldental o
consequential therslo”. Article 239AA(T)(b) stipulates that such law shall not be
deemed to be an amendment of the Constitution for the purpeses of Aricle 368,
which deals with the power and procedure o amend the Constitution, Thus, Arlicle

239AA(3) balances belwaen the interest of NCTD and the Union of India.

45 This canstitulional balance has been analyzed in the concurring opinion of
Justice Chandrachud in the 2018 Constitulion Bench judgment In the following
[erms’

¢ White Bearirg [.] fundamertal censtitutional principles ol =

demncracy In mind, a balance has to be struck with the second of tha
above alements which recognises the speclal stalus of the NOT. Tlie
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HCT represents the aspirations of the residents of ils territony, Bt |l
embodies, in fts character a= a capital city the pelitical symbalism
undarying nationdl govsrnants The alroumstances peraining to the
govemance df the NCT may have s direct and

immediate impact upon the naltective welfare of Wi ratlnn, This s lhe

rationale for the exclusion of the sublects of public order. palice 2nd

land from the fegisiative power and negessarily from the sxenulive

power of the NCT- These considerations would necessarv raguire o

caretul baiance between the e principles
46 Thus, itis eviderit that the Legislative Assembly of NCTD does no| sxerdise
axclusive legislative powers aver all the entries |n the State List. It 15 only in 4
demarcaled constitutional sphere that it iz able o exerclse its fagislative power.
Farliament, by virtue of the 1991 Constitution Amedndment, has already reserved
certain subjects of national importance to itself Furthermare, Parliament has
overriding ledislative powers in relation to NCTD in terms of subsclauses (b) and
(c) of Arlicle 239AA(3) and Article 239AA(7). The intert and purpese of Article
239AA(3(b) and Article 239AA(7) is lo canfer an expanded legislative competence
upen Parliament, when it comes o GNCTD dlearly since il is (he capital of the
country and therefore, must be dealt with different considerations. In this manner,
Farllament acting in lls constituent power while Introducing Article 23044 has
provided sufficient safeguards and was coanizant of the necessity 1o protect
concerns relaled to national interests. The Conslilution confers powers to
Parliament to such an extent that it would have the effect of amending Ihe
Conslitution. As discussed, the legislative powers of NCTD are limited. I we
interpret the phrase “in so far as any such malter is applicable to Union Temitories”
Is Interpreted I @ manner to exclude a greater number of entriss thar whal |s
already excluded by Article 239A(3), Il will defeat the vary purpose of granting a

"special status” o NCTD
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F. Inclusive interpretation of “insofar as any such matler is applicable

to Union territories”

7. Tne Union of India submitted that the phrase "insofar as any such matler |s
applicablz to Union lefritdries” 1s specifically a term of exclusion and nal a term of
inclusion. It argued that the phrase was intraduced (o limil the legislative and
exacutive powar over ansiies in List || over and beyond the entries which have been
expressly excluded by Article 239AA. We shall now refer to other provisians of lha

Canstitution to analyse the above arguments.

18.  The powarof Parliament and legislatures of States to legislate upon entries
in the Union List. State List and Concurrent List flows from Article 246 of lhe
Conslitution, Article 248(3) confers exclusive power Lo the legislatures of States 10
make laws Tor that State with respect to the matters enumeraled in ihe State List
Arlicle 246(4) provides that Parliament has the power to make laws wilh respect Lo
any matter for any part of the tefrfory of India not included in & Slale

notwithstanding that such matier Is a matter enumnerated In the State List.

49 Adicle 366 provides meanings of various expressions used in Ihe
Constittion, unless the context otherwise requires. The provision stipulates that
unless the conext otherwise requiras, the expressions defingd in an Article shall
have the meanings respectively assigned fo them in the provision. Arllele 366{268)
provides that ‘State’ with reference to Articles 246A, 268, 269, 269A and 2T9A
Includes a Union Territory with a legislature. Articlas 366(26B), Incorporated in the
Constitution by the Constitution (One Hundred and First Amendment) Act 2016,
provides the meaning of 'State’ anly with reference to five other Articles in the

Sh
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Constitution, to enable the proper funetioning of the goods and services tax regims

However, a universal definition of ‘State’ has nol been provided under Article 366

50.  Arlicle 367(1} provides that unless the contes! otherwise regilres. the
General Clauses Act 18977, subject to any adaptations and modifications that may
be made therain by any Presideritial Order made undar Article 372 to bring it In
ronformity with the provisions of the Ganstitition, is to apply for the interpratatior

al the Constitition:

3871} Unless (he context otherwise requires. the

General Clauses Act. 1837, shall, subject o ary

adaptations and modificatione that may be made

thetein under Article 372, apply for thenterpretation

of this Constitution as it applizs for the Interrredation

af an Actat the Legisiatiire of the Daminion of Indla, "
51, Arlicle 372(2) stipulates that the Presiden| may by order make modifications
and adaptations to the provisions of any law in forze in the lerritary of India to bring
It in accordance with the provisions of the Constitution This pewer under Article
372(3) was orily granted to the President for three vears and thus, it expired on 25

January 1953,

32, The 1956 Conslitution Amendment was introduced 1o make necessary
amendments 10 the provisions of the Constitution to give effect lo thHe
rearganisalion of Slates. Article 3724 which was introduced pursuant to the 1056
Conslitution Amendment confers on |he Prasident the power to make madifications
and adaplations in provisions of law, in farce in India immediately before |he

amendmenl, 10 bring it in consonance with the provisions of the Constitulion

U Senneal Clauseas Aol
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53 The President amended Section 3(58) of the General Clauses Act by the
Adaptation of Laws (Ng, 1) Order, 1956. Subssguent ta lhe amendment in 1956.
Seclion 3(58) stipulates lhat the phrase ‘Slate’ with respect o any period before
lhe commencemenl of the 1956 Constitution Amendment shall mean a Part A
State, a Parl B State, or a Part C Slale, and wilth respecl to \he penod afler the
amendment shall Include a State speciiiad in ineg Eirst Schedule 1o the Canstitulion

and shall include a Union Terrtory:

4[58 "Slate’— (4) as réSpecis any pefiod before the
sommencement of the Consttution  (Sevanth
amendment) At 1956, shall mean a Part A Stata,
a Part B State or & Parl € Stale, and (b} as respecls
any penod aiter sush commencemeant, shall mean a
State spedified I Whe First Schedule oo the

Constitution and shall melude a Unian eritonyt]”

G4  In Advance Insurance Corporation Limited v. Gurudasmal,'” the
question before a Constitution Bench of this Court was whether the word ‘Statg’ in

Entry 80 of List | could be read 1o include Union territories. Entry 80 read as follows:

"8, Extension of the powers ant |Unediction of
miembers of a police force belonging to any State to
aiy area outside that Stata, bul not so as o anrablz
the police of one Stale to exerclse powers and
[utsaiction in any area aasioe hat State withoutthe
congent of the Govemmment of the Stale in which
such drea Is siualsd; extension of the powers and
junsdiction of members of a police fpice belonging
to ary State to railway areas oulside that State.”

&5, lustice Hidayatullah writing for the Conslitution Bench rejacied the

argument that the amended definition of “State’ under General Clauses Act will not

7 18701 SCC A3
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apply 1o Ihe inlerpretation of provisions of the Constitution. He observed that Artinle
I7ZA provides the President with a fresh power of adaptation and this power is
equal and analogous to he power that the Prasident held under Arlicls 372(2). This
Court held that unless the contex| alherwise requires, the definition provided under
the General Clauses Act and as modified by the order under Article 3724 shall he

applied

56.  However, a separale Constitution Bench of this Court . Shiv Kirpal Singh
v VWV Giri.'? beld that definitions under the Cenerai Clauses Act 2s modified by the
President under the adaptation order by virtue of the power conferred under Articls
3724 do not apply to the interpretation of the Constitution. Th this case, the issue
was whether the phrase “elecled members of the Legislative Assemblias af the
States” in Article 54 (which conslitutes lhe électoral college for the elsclion of the
President) would mclude {he elected members of the Legislative Assemblios of
Union territories. This Court answered in the negative. This Court held that the
modifications under Article 3728 was limited only to the interpretatior of laws o
Farllament and would not apply 1o the Interpretalion of the Constitution because
Arlicle 367 stipulates that the General Clauses Act shall apply ta the interpretation
of Ihe Constitution, subject to such adaptations made under Article 3772 The
provision does nol provide that the inlerpretation must also be subject 1o the
adaptation made under Arlicle 372A. Parliamen| responded to the anomaly created
by the judament in Shiv Kirpal Singh (supra), and insarted an Explanation to
Article 54 by the Conslitution (Seventeenth Amendment) Act 1992, The

Explanation clarifies that the reference to 'State' in Arlicles 54 and 65 would includs

AR 1RT0 SCEoaT
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ihe National Capital Terrtory of Dethi and the Union Territory of Pondicherry for
constituting the electoral college for the election of the President. |0 Shiv Kirpal
Singh (supra), s Courl did nol refer to the decision in Advance Insurance
(supra) Thus. the decision in Shiv Kirpal Singh is per incuriam to the extent of

interpretation of Aricle 3724

57 The provisions of the General Clauses Act as modifiad by the Prasident in
exercise of lhe power under-Aricle 372A shall apply lo the interprelation of the
Conslitution. It cannot be held otherwise merely because Article 367 does not reter
taArticle 3724 To interpret Articlg 367 insuch a manner would renderArlicie 372A
and the amendments in the Constiwlion by the 1956 Caonstitution Amendment
olinse. The power to make adaptations and madifications was granied (o the
Presidenl by Article 372A to bring the provisions af law in accordance with the
Conslitution, as amended by the 1856 Constitution amendment, If Article 367 1s
nerpreted as excluding modifications under Article 372A, thers would be an
apparent inconsisitency betwesn the interpretation of the Constitution and the
inerpretation of statutes. While n the case of the former, the definition of Stale
prior to the 1956 amendment would apply, in the case of the |atter, the gefinition
as amanded by the 1956 amendmznt would apply. Thus, 2 literal interpretation of
Article 367 wauld render the Constitution unworkable and would not give ellecl to
he 1956 Constitution Amendment. This Courl must render a purposive
interpretation of Article 367. Article 367 musl be read to mean thal the General
Clauses Acl. as amended by adaplation and maodification orders under Article 372
and Article 3724 shall apply to the Iinterpretation of the Constitution, unless the

cortext requires. Thus, unless the context otherwise requires. the term "Slate” in
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the Canstitution must be read to include Union territories. Accordingly, we agree
with the interpretation of Article 367 rendared by this Court in Advance Insurance

{supral.

58, The findings in Advance Insurance (supra) were latsr reiterated by this
Courl in Prem Kumar Jain (supra). In Prem Kumar Jain {supra), a2 four-Judge
Bench of this Court held that Article 3724 is a spectl provision intraduced ta make

the 1856 Constituticn amendment workable:

T 140 The definition of the sxprissidn "Staie" ss |
slond before Nevamber 1, 1956, hacame unsulfable
and misleading an the coming into force of the
Caonslitution {Seventh Amandmrent) Al 10588, from
Nevmmber 1, 1858, and It will, for elivious reasnns,
e fullite 1o contend that It should have sontinued o
be applicable for all time to coma and remained e
final definition-of “Sae™ meraly bacalise the poriod
ol three yeats grovided by clause r#ia) of Article
972 of the Copstitution expired and dWas nnt

ostanded by an amendmant of thal Hause. or
betause Aricle 367(1) was not amended by the
Seventh Amendment Act "o sy that adaoctations
made in the Seneral clavses Al olharilse than
Ihose  made under Article 372029 would  he
applicable ta Ihe interpratation of the Constitution”
[.]Itwas a spaaal presision, ard It was meant 1o
serve  fhe purpose of making lhe Seventh
Amendment Act warkable, As has been held by fhis
Court in Management of Advance Insirance So,
Ltd. w. Shr Gurudasmal [(1970) 1 SCC 633 - (1970
TSCR BB, Alticle 372-A gave = fresh power fothe
President which wag equal ang esalogous 1o the
power under Article 372(2)."

58, We shall now deal with the decisions of this Court which have held that the
expression “Slate’ in Arlicle 246 does not include a Union Terrifory. In T.M.

Kanniyan v. CIT™ a Constitution Bench of this Court discussed (he apolicability

" 1BER) 2 801103
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of Section 3(58) of the General Clauses Acl 1887 to Article 246. and held that the
nolusive definition of 'State” under the General Clauses Act would not apply to
feticle 246, Such an interpretation, it was held, would be repugnant to the subjacl

and context of Arlicle 2456

“4 Pariamen has planary power to legislale lor the
Unlen larlones willy regard o any ;.;uh]eul With
ragard 1o Lmon taritones thare is ng distribution of
legistative power. Aricle  246{9) enacis that
Parliament has powar o make laws wilh f=epect o
any mattar for any parl ol the terdory of ngia not
inaluded In a State notwithstanding thal such matier
s @ matter enuimerated in the state lisL K. Senv.
Union |t was pointed aul that having regard to Articls
367, the dafriton of “Stata” 1n Sectien 58 of the
Genarel  clauses CAgl, 1897 applies lor Lhe
interpretaton of the Conslililicn unless there is
anything repugnant in the subject or eontext. Under
that aefinition, the expression "State" as
respects any period after the commencement of
the Constilution [Seventh Amendment) Act,
1956 “shall mean = State specified in the First
Schedule to tne Constitution and shall include &
Unisn territory®. Sut this inclusive definition is
repugnant to the subject and context of Article
24E, Thers, the expression “States!” means the
State specifiad in the First Schedule. There is a
gdistribution  of iegisiative power between
Parliament and the legisiatures of the States.
Exclusive power lo leglslate wilh respeal to he
mattars gnurmerated 0 the Slate List s assgnead la
ihe lggislatures of the Stees astablishad by Par Vi
There is no dislrbution of legistalive powsr with
respect 1o Uion teritoness. That |s why Periameant
is given power by Arcle 246(4) 10 lagisiate even
Awith respect to matters enurnerated in the Stata LisL
If the inclusive definition of "State" In Section
3(58) of the General Clauses Act were to apply
lo Article 246(4), Parliament would have no
power to legislate for the Union terrilories with
respect to matters enumerated in the State List
and untila legisiature empowaered to legislate on
those malters is erealed under Article 239-A for
the Union territories, thare would be no
legislature competsnt to legislate on those
matters; moroovel, for cedaln tarnlanes suchas
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the Andaman and Nicobar Islands no leqislatura can
be crezied under Adicle 2394, and for suchH
termitaries there can be o gulhority campetent lo
legislate with réspect to mattars. engmerated in the
Slate L=t Such-a construction is repugnant le
the subject and context of Articie 246"

(emphasis supplied)

50, The position that Section 3(58) of the General Clauses Ac: is inapplicable o
Article 246 was reiterated by a nine Judge Berich'of this Courl in NDMC v State
of Punjab™ The Seventh Schedule was inserted under Article 245, Ih view of (ke
position lad down in Kanniyan (supra) and NDMC {supra}, the word “Staie” ijzar
Inentries in the Seventh Schedule would also not include Union Terrtories. Thus
the Ienislative competence of NCTD would nol axlend o entnes which mention
Sfate’. The usage of the phrase “insofar as such matter js applicable to Union
Territorigs” was included to avert such a consequence. The phrase has exiended

lhe legislative power of NCTD to all the entries In List Il which use the word "State”

B1.  Any amendment to the State List as well as the Concurrent List, being an
amendment to the Seventh Schedule must be in accordance with Article 368 of the
Conslitution, The provise lo Article 368(2) of the Constiution stipulates thal an
amendment to the Sevenlh Schedule would need a special majority of two-lhirds
of the members of each House of Parliaman present dand voling. The amendment
would also need to be ratified by |lhe legislatures of not less than one-half of the
States. I the phrase “insofar as such matler is applicable lo Union Territoriss™ was

not included in Article 23984, Parliamant and the Leqlslature of States would have
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bean required to amend all entries In the Seventh Schedule where the term "State’
2 ysed Lo “State and Union territories”. This would have required a special majority
It wias to avoid this ime consuming process that the expansive phrase of insafar

as such malter is applicable lo Union Territories” was used In Article 209AA,

62 Article 230AA exprassly excludes entries 1.2, and 18of List Il from the ambit
of e leglslative competence of the Legislative Assembly of NCTD, Article 23044
also stipulates hat the legislative power of NCTD is excluded wilh respecl 1o
entries 64 65, ana 66 of List 1l insofar as they relaie to entries 1,2, and 18. Entry 1
qeals with public order, Entry 2 déals wilh police, and Entry 16 deals wilh Larid.
Entry 64 deals with “offences against laws with respect 1o any of the matlers in this
List', Entry 66 slates “junsdiction and powers of all courts. excepl the Supremea
Court. with respect to-any of the matters in this List', and Entry 66 states "feasin
raspect of any of the malters n this List, bul not ineluding feas taken i any court’
The exclusion df antries 654,65, and 66 to the extent tnat it refates to enfries 1.2,
and 18 frarm the legislative competence of NCTD indicates thal the governance
siructure envisaged in Article 239AA for NCTD was only lo exclude the specific
entries 1. 2. ana 18 from its leglsiative competence. To read the phrase "insofar as
such malter is applicable ¢ the Union Territories” as introducing an implisd
sxclusion of the legislative powers of NCTD with respect Lo certain other efiries

would be contrary to the plain meaning of the provision.

63, Ardlcle 239AA establishes a Legislative Assembly for NCTD. The seats in
lhe Assemtily are filled by @ direct election from the constituencies of NCTD. The

Legislalive Assembly of NCTD embodies the constitutional  principle  of
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representalive democracy similar 1o the Lagislative Assembly of the State. The

members of the Legislative Assembly of NCTD are selacied by the electorate of

Delhi lo represent their interests. Article 23944 must ba interpreted to furher the
principle of representative democracy.” To interpret the phrase "insalar as any
such matter is applicable to Union taritories” in a restrictive mannee would limit the
legislative power of the elected members of the assembly. The members af the
Leglslative Assembly have been chosen by the electorate 1o aet in thelr stead.
Thus. the legislative competence of NCTD must be Intetpreted to give full impetus

to the will of the alectorate.

B4.  We find that the phrase 'Irsofar as any such matter i1s applicable ta Union
Territories” in Article 239AA(3) cannol be read to further sxclude the legislative
power of NCTD over enlries in the State List or Concurrant List, over ang above

those subjects which have bean expressly excluded by the provisien,

G.  "Subject to the provisions™: A limitation?

65. It has been emphasized by the Union of India that Arlicle Z39AK nol only
restricts the: powers of the Legislative Assembly of NCTD through the phrase
linsofar as any such matter is applicable to Union Temitarles” bul also through the

resirictive phrase of "Subject to the provisions of this Canstilution®.

66. The phrase “Subject lo the provisions of this Constitution” is not unigue to
Article 238AA. It has been used in twenty-lwo provislons of the Constitutian

Notably, the phrass has also been used i (he provisions dealing with the

A Crandmenud's apimanim e 2018 Senantinsn Beda
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leqistative power of Parliament and the State Assemblies (Article 245) " as well as
in the provislons dealing with the executive power of the Union (Artlcle 73(2))® and
of the States (Arlicle 162(3))"". The phrase is used to indicate thal the legislative
power and campelence exercised by @ legislature must be within he limils
circumnseribed by the Constilution. These boundaries may differ on a case 1o case
basis, For instance, a law made by a legislature cannot violate the fundamental
lights of cllizens. Another instance is that Parliament can only enacl laws an
supjects within its legislative compelence. Furthermare, any law made by
Parliamant or a State Lagislatura shall be subject to the power of judicial review
URder Article 32 or Article 226. A Constitution Bench of this Court in the case of

Rajendra Diwan v. Pradeep Kumar Ranibala™’ held:

Padlament and (he Stale Lagisialuras denve Lhelr
power 10 make laws fram Arficle 245(1) of e
Constilution uf Ingia and such power 1s subject to
andlor limited by the provisions of the
Constimtion. While Pariament can miake lew 1of
ine whole or any part of the teritory of Indla; the
Slate Leislaturs can only make laws for the State
ar any part therael, subject (o e restictions In the
Conslitulion of Inds:,

While Pariament has exclusive power Under Article
246(1) of the Constilution 1o make [aws wilh respect
lo the matters enumarated Ir the Unlon List, the
State Legisiatura has exclusive power 10 make laws
with respect 1o matters enumeratad in the State List,
subifect to Glauses (11 and (2) of Arcls 246. Along
with the Unlan Legislature, the Slate Lagislature s
also competant o anact laws in respect of e

¢ san, Bvtant of laws mades by Parlismant and by tha Lagislallres of Stilse - (13 Subjial td INs prnisiens ol this
Congbaton, Fanamant may moke lsws ler the whole or any par of the tesmitory ol India, and e egslaiure of o
Sitemay ke (Ews G0 the whole or any pent of the State ||

e Satani of sxEoilive poveer ol e Urkan = 1) Sutijsetteihs provisions of g Goeostilulion, thesxatuivn power
of ha Lo’ shiall extena - ]

It 152 Extant of extellive power of Sinte - Subjeet 1 the protisions of this Cansttution, the executive powaer al
St shall exiEnd to e rtatiers with restacl o wiich e Legslalize ol ing Smie has powir o makes s | el
=1 [aonh) 17 Bk 1089
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malters enumerated in the Concurrent List, sulbjest
1o the pravisions of Adticle 246011,

While the wides! amplitide should be alven to the
langlage used In ene enfry, every attempt has to
be made to harmonize its cantents with these of
ather Entries, so that the |stter may not be
rendered nugatory,”

temphasis supohed )

The Judgment Indicates thal the law-making power of even Pariament and Staie
legislatures upder Artitle 245(1) is not absolule: it has to be within the confines of |he
Constitution. DD Basu, In the Commentary on the Constitulion of India discusses the

constilutional limitations upen legistative power:*"

‘As the opening words of A 245(1) say. the
lmgisiative powers of bdth the Unlon and Stale
Legisiatures are subjact 1o the othsr provisions of the
Constitution, evan though their powers are glenary
within the spheres assigned o them regpectivaly by
the Constilution .

Whather 8 law has transgressed any of (hese
limitations is lo be asterained by the Court and if it
i5 found so o transaress, the Sourl wil declare the
fAaw 1o e void,

These limit@ations &l under various categares:

I, The Titst and faremos! Is the question o vires or
legislative competence, .

. Apart from wanl of legislative sompelance, & law
may be invalid because ol contravention of some
posilive limilation impased by the Caonstitulion, In
sUch ‘cases, aven though the Legislature bad the
competanee 10 make a law with mspeal o the
subject-matter of the Impugried law, i| became invalid
because of contravention of same specific prohibition
ar limitation Imposed by the Constilution.

Suchk limitations fall Under wo heats-

{1 The Fundamenlal Rights coplainad in Part
. The offects of the Fortravention of
Fundarnental Righl have higen Ly dizeussad
urder Al 13,

¥ R0 Bagu, Cormenlary on the Cunstitution of (~dis, §th Ban; 2012, wal 8 b, BPAH-BTER
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Ally Mot meresly the provisichs Includad in P
I, but any alner provision con@ained 10 the
Constitution {gyer though T doss not confer

any fundamental ight} constitules & limitation
upon ledlslative power on two condiions.

(@) That the prasision In gueston s
justiciable, that |s 10 say, Intended 10 be
and capable 6f being judicially enforcad.

(by That the provision is mandatory, &.d.
Arts, 235: 280, 301, 3034,

1 1 he case of State legislation, there are lurtner
limitations, viz,, thial (a) its aperalion cannol extand
beyond the boungaries of he Stale. in he absenca
of ‘» laritonal nexus, Ancther limilaton on the
leqialative powar of & gradnd of unconstitutionalily is
fhat the Leglslalure concerned has abdicated (s
essential legistatve function as assigned 1o 1L by the
Canshitution 2nd has mads an excessive delegation
of that poewer to some olher body, {b) 1L must be for
the puposes of the Stas” '

The same meaning as referred above has to be applied 1o the usage of the phrase

‘Supject1c the provisions of this Caonstitutien” It Article E:BQML

57 \Wa tharsfore hold that the leglslative power of NETD under Article 239AA(3)
s o be guided by the broader principles and provisions of the Constilution. The
said phiase in Article 239AA(3) must be Interpreted to give effect to the underlying
arinciples in the Copstitution. 1t is In this backdrop that we shall consider the next

subriission made by the Wnlon.

H.  The Constitution is not Unitary

66.  The Union of India has argued that the Indian Constiution is often referred
o as a federal Constitution with a slrong unitary bias, and as far as Unlon
Territorias are coneermed, the Constitution is unitary In form and 0 spirit. It is
submilted that the generic concept of federalism, as applicable to States gannot

it}
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apply to Union Territories. Thus, it is argued that the phrases "Subiject o the
prowisions of this Constitution” and "in so far as any such matter is applicahle 1o

Union territories” are to be inlerpreted agcordingly.

B9.  To analyse the above argument, il is imperative lo undarsiand the concent
of federalism as the members of the Constituent Assembiy snvisighed. 0 B R
Ambedkar in one of his seminal spesches before the Constitusnt Assambly

explained the dual polity federal model established under the Constitution®:

"Duil Pality under the proposed Consttution wil
consist of the Union al the Centre and Ihe Stales ot
the periphery 2ach endowed with sovereign sowere
lo be exercised in the field assioned o Hem
respeciively. by the Comstlutioh, . the  Indiae
Constilution proposed i1 the Datt Canstitution is not
o leacue of Stales nor are the States
administrative units or agencies of the Union
Government,"

(emphasis supplied)

f0.  Further, when Dr. Ambedkar was questioned in the Constituent Agsembply

on the centralizing tendency of the Conslitution. he respanded by saying that >

"The States; under cur Constitution. are in no
way dependent upon the Centre for their
legislative or exccutive authority. The Centre
and the States are co-equal in this matter. |t
may be that the Consfitution assinns to the Centre
tnolargea feld forthe aperation ofits legislatve and
exaculive authorly than 1s 1o be Tound in any other
Federal Canstitution. It may. be *hal the residuary
RWErS @re gaen o Ihe 1Centre aod aol o [he
Siales. Bul these fedtures do not fomy the essence
ef federalism The chief mark of federalism, as |
said lies in the partition of the legislative and
executive authority Setween the Centre and the

= Conglituen Assembly. Dabaias, ol 7 6l o053 2 Novenber | e
? Conatituant Assembly Debatas: Vel 11 8t p. 978 {75 Navembe 1aanh
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Units by the Constitution, This is the principle
ambodied in our Constitution,”

temphass supplied)

71 1t emerges from the speeches of D Ambedkar in the Constituent Assembly
\hat India adopted a Tederal model, in which the Union and the States wera mean!
1o operate within their assigned |egistalive domains. The States are nal subservient
to the Unioh. The legislatve domain of the States was gxclusive, and cannu! be
inferfared with by the Union. This principle has been reiterated in judgmeants of this

Court.

79 Justice B.P. Jeevan Reddy, in his separale opinion. in § R Bommal v.
Union of India®!, where federalism was held to be-part of ihe basic slructure, held
Ihat. the States were independent and supreme in the sphere allotied to therm,

aven If the Constilution has a centraizing driit.

w7 The fast Ihat upder the schame af our
Constitution, grealer powsr & conlarred ypon the.
Canire vis-asis tne States doss not mean thal
Siates dre mere appendages of tha Centre: Within
lhe sphere allolled o them, Stdles are supreme.
The Centre cannot lamper with their powers. hMare
patitulany, the couns should nat adopt an
approach, an imerprelation, which has the effect of
or mends io have 1he affact af whittling down the
powers reserved to the Stales.”

73, In lerms of the above discussion in the Conslituent Assembly and the
judgment.of this Courl, it lg glear that the Canstitution provides States with power

(o function independeantly within the area lranscribed by the Constitution, The

S {1eea3 800 8
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States are a regional entity within the federal model. The States In exercise of thelr
leqistative power satisfy the demands of (heir constituents and the regional
aspirations of the people residing in that partioular State. In that sasnse, the
principles of federalism and democracy are Interinked and work together n
synergy Lo secure to all citizens juslice, libarty,; equalllyand dignity 2nd to promate
fraterity among them. The people’s ehoice of governmernt is linked with he

capability of that gevernmant to make decisions for their welfare.

74 The principles of democracy and federalism are essential features of our
Canstitution and form a part of the basic structure Federalism in 2 mulli-cultural,
multi-relialous, multi-ethnic and multilinguistic' country like India ensures the
representation ‘of diverse inlerests. It is 4 means lo reconcile the desire of
commaonality along with (he desire far aulonomy and accommaodale diverse neeads
In a pluralistic society Recoanizing regional aspirations strengthens the Lty of
the country and embodies the spirit of democracy. Thus, in any federal
Constitution. al a minimum, there is a dual polity, that is, two sets of govarnmen|
operate; one atthe level of the nalional governmerit and the second at the level of
the regional federal units. These dual sets of govarmmenl, alacted by "We the
People™ In Iwo separate elecloral pracesses. s a dual manifestation of the nublle
will. The priorities of lhese two sals of governments. which manitest in & federal

system are not just bound to be different, but are intended o ba different

5. While NCTD s not a ful-fledged state, s Legislative Assembly is

constitulionally entrusted with the power to legislate upon the subjects in Ihe Stale

82 Bommil v dnlon of (ndio, (1850 3500 1
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List and Concurrent List. 1 is not a State under the Frst Schedule to ine
Constitution, yel it is ganferred with power to |egislate upon subjeots In Lists Il and
Il o give sifect to the aspirations of the people of NCTD. It has a demacratically
glected govermmenl which is accountable to Ihe people of NCTD. Under the
constitulional scheme envisaged (n Aricle 239AA(3), NCTD was given legislalive
power which thougn limited, in many aspects is similar (o States. In that sensa;
With addition of Aricle 23944, (he Constitution created a fedaral model wilh the
Union of India at the centre. and the NCTD al the regional level This is the
asymmetric federal model adopted for NCTD. While NCTD remains & Union
Terrilory. the unigue constitutional status canferred Upon it makes it a federal entity
for the purpose of understanding the relalionship betwsen the Unian and NCTD
The majarity in the 2018 Constitution Bench judgmant held that while NCTD could
nol be accorded the satus of 2 State, the concepi of federalism would still be

applicable lo NCTE:

“122 we nave dealt with the conceptual
essentiality of lederal coaperation as (hat has an
affirmnlive role on lhe sustenance of constitutianal
plilssopity. We may further add that though the
aulhorities referred 1o hereinabove parain o lhe
Unlen of Indiz and the State Governments in the
consliutionsl sense of the term ~State”, yetl the
concept nas applicability to the NCT of Delhi
regard being hao lo its special status and
language empioyea in Article 239AA and other
artictes.”

{emphasis addad)
76, Ourmodel of federslism expects a sense of cooperation batween the Union
al lhe centre, and the reglonal constitutionally recognised democratic units. The
spirit of cooperative federalism requires the two sets of democratic govermments

ta Iron out their differences thal arise In the practioe of governance and collaborale
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with each other, The Union and NCTD need to cooperale in a similar fmannes to
the Union and the States. Our interpretation of the Gonstitution must enharce the
spirit of federalism and democracy together. This approach of interpretalion s
ocaled In the 2018 Constitution Bench judgment, ‘whergin the oplnlon ol the

majority held as follows:
2847, Qur Constitution contemplates a mewninaful
nrehestration of federalism and damocracy 1o il in
place an egalitarian social arder, a classical Uity I
a ponamporaneous diversity and a plurahistic milliew
in evenlual cohesiveness without losing identity

Sincere attempts should be made 1o give full-
fladged effecl to buth these conpapts!

77 In the spiril of cooperative federalism, the Union of Indiz must exercise its
powers within Ihe boundaries created by the Constitution. NCTD. having a s
generis federal model, must be allowed to function In 1he domain chartad for it hy
the Constitution. The Union and NCTD share a unique federal relationship. It doas
nal mean that NCTD is subsumed in the unit of the Unlor merely becauze it is not

a'Stale”. As the opinion of the majority in 2018 Constitution Bench judnement haid:

"suchan interpretationwedld be jn cOnsonanGe with
the concepls of pragmetic fedaralism and federal
balance by giving the Governmen of MOT 67 Delki
some requires dogree of indspendence subject L&
the limitations imnposed by the Corslilution

The interpretation of hniale-zaﬁﬁuﬁfal{a; Inan expansive manner would further the

baslc structure of federalism.
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I.  Scope of Legislative and Executive Power between the Union and NCTD

78 Ardlcle 239AA(3)(a) Indicates thal the Legslative Assembly of Delhi shiall
Mave the power to make laws for the whole or any parl of NCTD with respeal to
rmatlers in the State Listand the Concurrent List, except for entries 1, 2, and 18 of
the State List, and entrigs 84, 65 and 66 insofar as they relate to ke entrizs 1, 2.
and 18. Therefare, the legislative power of NCTD Is imited to enlries itis competant

1o legislale an,

76 Articla 239AA(3)(b) provides that Parflament can "make laws with respect Lo
any matter" for a Union Territory or any part of il. Therefore, lhe legislative power
af Parliament shiall extend to all subjects In the State List and the Cancurrent List
i relation to NCTD, besides of course the Union List. In case of a repugnancy
between & law enacted by Parliament and a law made by Legisiative Assembly ol

NCTD, the farmer shall prevail in terms of Article 238AA(3)(d).

B0, The posilion that emerges from Aricle 235%&{3] is lhat NCTD has legistative
gower ovel entrlgs in List Il with limits (as gxciuded by the provision) but
Pariament's legisiative powarextends o subjacts in all three lists relation to NCTD.
As noted previously, the scope of division of legislative and execulive powers
between the Union and NCTDfell for the consideration in the 2018 Canstitution
Bench |udagmenl. Interpreting Article 29GAA(4), the 2018 Constitution Bench
judament held that the executive pawer of GNCTD was Co-extensive with the

leglslative power of NCTD.

@1, Aticle 73(1) of the Constilution stipulates that the execulive power of the

Usion shall ‘extend to matters wilh respect to which Parliament has (he power o
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méeke laws The proviso to Article 73(1) provides that the exaculive power of the
Urion shall ngt extend “In any State' to matters with respect 10 which the
egislature of the State also has power to make laws unless expressly provided in

the Canstitutien or by a law made by Parliament;

“Article 73, Extert of executive power of the Union- (1)
Subjectio the provisions of this Constituling, the execy live
pawer ol the Union $hall extend-

Tothe mattars wilh respact to which Patfiatmeant has pawer
o make [aws:

Frovided (hat ihe execulve power referred i sub-
clause (a) shall nat. save as expressly pravided In this
Constitution. or i any law made by Parliameant, extand o
any Btate to matters with raspect to whith 1he Lagisiaturs
af the State has also power to make laws.*

82 Anicle 162 provides that subject to the provisians of the Constitution, the
execulive power of & Slate shall extend to lhe matters with respect [0 which the
Legislature of the State has the power 1o make laws. The proviso stipulates 1hat
with respect to matters which bolh the Legistature of a Slale and Parliament haye

legislative competence. lhe executive power of the Stale shall be limiled by the

Constitution or by any law made by Parliament:

Articte 162, Extent of exkenilive powel of Siate.-
Subject to the pravistuns of this Gonstitution, |he
executive power of a State shall extsnd to the
matters with respect lowhich he Lagisiaiire of the
Slate has power to maks laws.

Pravided thal inany matter with respait to wihich e
Legistature of & State and Parllamant have pawer to
make laws, the execilive power of the Stale shall
be stbject to; and limited by, the executive power
exprossly conferred By Whis Canslitutinn or by Ay
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faiy made Ry Padiament upan the Union or

authionties theraof,
83 A combined reading of Articles 73 and 162 indicates that the Union has
exclusive executive power over entries [n List 1. The Slates have exclusive
axeculive pawer ovar entries fn List 1L, With respect 1o List [lI, that Is, the concurrent
lisl, the Union shall have executive power only if provided by the Constitution or by
& law of Parliament. The States shall have execulive power over the enlries in List
I, However, if a Central legislation or a provision of the Constitution corifers
axecutive power to the Union with respect 1o @ List [l subject, then the execulive
power of the State shall be subject to such |aw or provision. The execulive power
of tha Union “in a State” aver matters on which both States and the Union of (ndia
can legisiate (that fs, the concurrent list) is fimited to ensure thal the govemance of
Stales is nol taken aver by the Union, This weuld completely abrogale the federal
system of governance and the principle ol representative democracy. It s with this
pbiective in rmind that the members of the Constituent Assembly thought it fit la
limit the executive power of the WUnion in a State ovar matlers on which the State

alse has legislative compelence.

34, The principle in Articles 73 and 162 would equally apply to the scope of
execulive power ovar matters whicn are within the leglslative competence of bath
the Unicn and the GNCTLE. This is because the objective of the provisions |5 1o
limit the 2xecutive power of the Urion in the lefritorial limits where there Is an

elected governmeant of a federal uniL.
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83 Bolh Parliament and the Legislature of NCTE have l2gislative competetice
over List Il and List lIl. For the purpeses of NCTD. both List Il and List 11l are
‘concurrent lists”. Thus, the delimitaticn of executive power beiween Parllament
and Government of NCTD with respect to entries in List || and List 1] are Gillded
by these principles. Both Rarliamant and the legislature of NCTD have the poiver
lo enact laws with respest to List || {subject 1o the caveat that entrias 1 2 and 18
and antries 64, 65, and 66 in as much as they ralate to sntries 1. 2. and 18 are
canved out of the domain of the Legislative Assembly of GNCTE) and List I} The
executive power of NCTD shall extend to all entries in List 1l and List I, ether than
the entries expressly excluded in Article 239AA(3). Such power shall be subjest 1o
the execulive power of the Union (through the Lieutenant Governor) orly whean he
Unilon has been granted such power by the Ceanstitution or a lew of Parliament
Therefore, the executive power of NCTD, in the absence of a law by FParliament

shall extand to a1l subjects on which it has power to legislate

86. It was held in the 2018 Constitulion Bench judgment that the Lieutenarnt
Governar s baund by the aid and advice of the Cauneil of Ministers under Articla
239AA4) while exerdising executive powers in relation to matiors Talling within the
legislalive domain of the leglslative assembly of NCTD except where he exgreises
the limiled route provided under the provise to Article 239AAM4). This mitad
discrefionary power under the proviso, a5 the Conslitution Bench held, ought to be
exercised in a careful manner in rare cireumstances such as on matters of natianal
Intarest and finance The Lieutenant Governor could not refer avary matter lo the

Presidenl”™ Afler analysing the provisions of Artiole 239AA(4), Government of

“ arm 244 18 faprtine ob the megaby); Para 478 [catournn oflFisn o Justes Chirielraciig
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NGTD Act 199197 and the applicable Transaction of Busingss Rules 1993, 1l was

held by the majonty that:

w284 16, As & nawral corcllary. the Union of (ndia
has sxclusive executive power will respect to NCT
of Delh relating to the three maliers in lhe State Lisl
it respact ol wnich the power.ot tne Delh Lagisiative
Assembly hés been exduded. I respect of otaer
mattiers, the execuiive powers |5 lo be exerciasd by
e Govarnmeant of NCT of Delhi This, huwever, is
subjact m tha proviso ooAdicle 2aBA40) of the
Constiiutien ..

284 17, The meaning of "aid and advise” smployed
i1 Article 230804 ) has to ba construead 16 mean that
the Lieutenant Governor of NCT of Dalhi 1s-bauntd
by the aid and advice of the Couneil of Ministers and
this position holds mue $o long as the Lieutenan
Covernnr daes not exercise his power under [he
proviso @ clause (4) af Aricle ZBS-AA, The
Lieutenant Govemor has not been antiusied with
any mrJupE!’ndenlu&c;siﬂn-making power. He has io
aifher act on the ‘ald and advice” of Goundll of
Ministers or he s bouns o mplemeant he decision
taken by the President on @ referance being mate
B bum.

284 18 The words “any matler” empluyed in the

proviso to clause (4) of Aticle Z39-AA cannot be
Infetrad o hean “every maltar "

87 |n matlers which fall autside the legislative powers of NCTD. the doctiine of
vald and advice' does not apply. In those malters, the GNCTD Act and the
Transaclion of Business Rulés af the Government of National Capital Terrilory of
Celli 19937 shall acl as a quide for the exercise of power. Under Section 41 of
the GHCTD Act, the Lieutenant Governor may be required 1o aat in his discretion

in respect of which powers or [unctions which have been delegated to him by the
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Fresident under Arficle 239, or whers he 1= required to gct in his discration undsr
a specliic pravision of law or where he exercises Judisial or quasi-judicial functlons.

Saction 41, dealing with the discrelion of the Ligutenant Governor, provides that:

1. Matters it which Liewtanan! Sovermor to act in tis
disoretion.

(1] The Lisutenant Govarmar shall 2ol in his diseration inn
matier—
() which falls oulside the aurviei of (He PEnyE TS
conferred an lhe Legislative Assembly but in
respeut bhwhish powers or furclions are enthustad
or delegatad to Him by the President: or
(i) in wiich he Is required by or Lnder any law o
acl ih his discretion or to execise any jUdiaial or
quasiuchcial funalions.,

(2) If any question arfses as to whether any maller is aris
not a matter as respects which (he Lleuleran! Sovernor i
by or under any law required fo act in his discration, he
decision af the Lisulenant Govarnor (heraon shall be final.

(3} Il any gquestion arises 28§ 1o whelher aly mallar s ar s
not e matter as respects which 1he [Lisy lefanl Govemoar 15
raquired by any law (o exerclse any judicial or quasi-judicial
funclions, the decision of the Lieytenant Gevvamnr therann
shall e finzl.”

28 Accordingly, the Lleutenant Gavernor may acl In his discretion anly in twoe
classes of matters, firslly, where the matter deals with issues which are beyond the
powers of the Legislative Assembly dnd where the Prasident has defenated (he
pawers and functions ta the Lieutenant Governor In relation to stch matter: and
secondly, matlers which by law require him to act in his disgretion or where he |s

exercising judicial or quasi-judicial functions.

89,  Secfion 44 ofthe GNCTD Ac! confars the President the power to make rules
regarding the allacation of business to Ministers whersin the Lisulenant Governor
15 required 1o act on the aid and advice of his Council of Ministers. Il also provides

for rules to ensure convenient Iransaclion of business with the Ministers. inciuding

B1
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Ihe procedure o be adopted In case of a difference of opinion between the
Ligutenant Governorand the Cauncil of Minislers or a Minister, In exercise of lhe
power uncer Section 44, the President framed the Transaction of Business Rules
of the Government of National Capital Territory of Delhi 1983, In his coneurring
opinion n the 2018 Constitution Banch {udgment, Justice Chandrachud held [zt
these Rules provide a mechanism lo be followed in mallers relating 1o the

execltive funtions of GNCTD. It was held:

“428. A significant aspect of the Rules is thal on
matters which fall within the amiit of the
executive functions of the Government of NCT,
decision-making is by the Governmenl
comprised of the Council of Ministers with the
Chiei finister al its head...

Fule 24 deals with an eventualily when Ihe
Ligutenant Govemar may he of 1he apinion that any
further action snould be taken or that action should
bz taken otherwise than in accordance with an
order which has been passed by a Minister [f
such a cass. the Lisutenant Governar dues not take
ki own decision, He has to refer the proposal or
matter to the Council of Minister for
cansideration..

the Licutenant Governaer nas not been conferred
with the authority to take & decisian
ingependent of and at variance with the aid and
advice which is tendered to him by the Councll
of Ministers: |f ne differs with the aid and advice.
fha Lieutenant Govarnar must refer (he matier to the
Unian Govermment (aftar atten pts 4( résalution with
the Minister or Council af Ministers have nat yieldas
a-solution). Aftar a decision of the President on a
matter in difference is communicated, the
Licutenant Governer must abide by that
decision. This principle governs those areas which
propery lie within the ambit and pundew of lhe
execulive functions assigned e the Governmenl of
the Mational Gapllal Temitury.

lerviphagls addea)

The above interpretlation indicates that [n matters in the exeautive domain 6TNCTD,

il is the elected govarnment of NCTD which is armpowered (o 1ake decisions. The

62
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Lieutenant Governor may request the Mirister or the Councll of Ministers fo
reconsider its decision. It 1s only if difference persists even after attempts at

resplution that he mav refer the matter to the President, and await the decision

90, Rule 45 of the Transaction of Business Rules also mdicates that the
Lieutenant Governor must act within the confines of clauses (3} and (4) of Articic
23984 in sxercising his executive funcetions, that is, he shall abide by the “aid and
advice" of the Council of Ministers on malters i respect of whick NGCTD has

legislative power. Rule 45 provides:

“The Lieutsnant Gavemor, may by standing orders
i wriling, regulate the fransaction and dispasal of
the husiness relating to hig executive functions.

Provided that the standing orders shall be
consistent with Ihe provisions of this Ghapter;
Chapter V and the instructions issued by the Cenaftal
Lovermmeanl for timie o fime.

Provided further that the Lieutenant
Governor shall in respeet of matters connected
with ‘publlic order’, ‘pelice’ and 'land’ exercise
his executive functions to the extent delegataed
to him by the President (0 consullation with the
Chiad Minister, if it1s s provided under any orides
[ssued by the President under aricle 239 of the
Cens|ilulion.

Provided further that ‘standing ordars®
shall not be inconsistent with the rules
cencerning transaction of business,”

fEmphasis supplied)
91 The Rule provides (hat Ihe Ligltenant Governor may lssue standing orders
relating to "his executive functions®. which must be consistent with the Rules of
Business as a whole. As an exceplion ta the Rule, only "in respest of matters
connected with ‘public order, 'police’ and land”™. which are matters oulside the

legislative domain of NCTD under Arlicle 239A4(3)(a). he may “exercise his
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exacullye functiens 1o Ihe extenl delegated to him by the President” The second
parl of LHis proviso furlher indicates that in matters culside the legislative dotmain
al NCTD, the Lisdlenant Governor may be reguired (o consult with the Chief
wiinister ([ 11 |s se privided under any order issued by the President under Article
299 of the Cogstitution. This Rule thus clanfies that the Lieutenant Govemor may
axerolse his executive function in relation ta matters oulside Ihe legislative purview
of NCTD only “to the extent delegated 0 him by the President’. As a matter ol
principle. in (he discharge of execulive functions within the domaln of NCTO, the
L sytenant Governor must abide by the “aid and advice" of the Councll of Ministers
in e manner indicated n the Rules. Rule 46 thus needs o be construed

accordingly.

42 Rule 46 deals with the power of the Lieutenant Governor with respect 1o
SEFSONS SErVIng In connection with the “administration” of NCTD. Rule 46 provides

st

“gF (1) With respect to persons serving in
connection with the administration of the
wational Capital Territory, the Lieulenant
Goverfor snall, exercise such powers and
parferm such functions as may be entrustled ta
nim under the provisions of the rules and arders
regulating the conditions of service of such
perscns or by any other arder of the President
in consultation with 1ne Chief Minister, if il ls 30
grovided under any order issued py the Presidant
Under Article 238 of the Carstitution.

(2} Motwilhstanding anything contained In sub-rule
(1) the Lisutenant Govemar shall consull the Wnian
PLBlE Service Commission on &l malters an which
tne Commission |5 regdired 1o be corsuied urider
clause (3) of Aricle 320 of the Conslillitien, and In
every such case be small not make any arrer
alhefwise than in accardancs with Ihe advice of the
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Union  Public Serdices  Commission untess
AUtharised 1o do so by the Cantral Government

(3) All eorrespondence with Unlan PUllie Servies
Commission and the Cantral Government ragarding
recrillment and conditions of service of parsors
serving in connection willr the agmifistration of
Mational Capltal Terrilory shall e canductad iy the
Chisf Secretary.or Secrelarv of the Departmant
comoamed under the direciion of (he Ligiehan
Eavarnor -~

(amphasis supplisd)

The Rule provides that the Lisuterant Governor shall BXSITISE SLch powers and
functions with respect lo persans serving in the “administration” of NCTD “a5 m=y
be @ntrusted to him under the provisions of the rules and orders regulating the
canditions of service of such persons ar bv any olher order of the Bresident”. T4e
term "administration” in this Rule must be considered i the ecantes of Arficle
239AA(3) and Seclion 41 of the GNGTD Acl, The executive administrallon by the
Lleulenant Governor, in his discretion, can ofly extend to matters which fall olllside
fhe purview of the powers conferred on 1he Legislative Assembly but Il axtends to
powers or funclions entrusted or delegated {a him by the President” or “in whicl he
Is required by or under any law o acl in his discration or 1o exercise any judicial or
quasi-judicial funclions”. The term "administration” cannot be understood as the
enfire adminisiration of GNCTD Otherwise. e purpose of giving powers to a
canstilutionally recognised and democratically clected gavernment would he

diluted,

93.  Therefore. the phrase "persons serving in conneclion with the administration

of the Nalional Capital Territory” in Rule 46 shall refer orly o those persons, whose

o5
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admimstration s linked with "public arder”, "police’, and "land” which are subjecis

outside the gomaln of NCTD.

04, However, as noted In the concurring opinion of Justice Chandrachud in the
9018 Censlitulion Bench judgment, Sectlon 49 of the GNCTD Acl confers an
ovarnding power of general control to the Fresident. According to Section 49, “lhe
Licutenant Governor and his Counell ef Ministers shall be under the general cantrol
of, and comply wilhy such particular directions, il any, as may fram lime 1o ime Be
given by, lhe President.” The directions of the President are in acoordance wilh the

vaid and advice” of the Counell af Winisters of the Union of India.

35, Thus. the scope of the legislative and execulive powers:of the Union and
MOTD that has been discussed under this section is multi-fold. Under Article
238M8(3)(a), the legislative power of NCTD extends 1o all subjects under the Siate
List 2nd the Concurrant List, except the excluded entries. As the 2018 Constitution
Bench judgment held, the executive power of GNCTD Is coexiensive with 115
woislaive power. In other words, the executive power of GNCTD extends 1o all
subjects on which its Legislative Assembly has power to legislate. The legislative
power of the Union extends to all entries under the State List and Concurrent List,
in addition 1o the Wnion List, The execitive power of the Unlon, ir the absence of
2 law upon it executive power relaling w any subjectin the State List, shall cover
only matiers relating to the three entries which are excluded from the: leglslative
domain of NCTD. As a corollary, In the absence of a law or provision of lhe
Constitullon, the executive power aof the Lieutenant Governor acting on behalf of

the Union Govarnment shall extend only to matters related to the three antries
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mentoned in Arficle 239AA(3)(a). subject lo the limitations i Article 73
Furthermore, if the Lieutenant Gavernor differs with the Council of Ministera of
GNCTE, he shall actin accordance with the procedure |ald dowr in the Transaction
of Business Rules. However, if Parllament enacts a law granting executive nower
on-any subject which Is withify the domain of NCTD. the execuiive power of the
Lisutenant Goverrior shall be modified to the extant. as provided in that 1w
Furthermare, under Section 43 of the GNGTD Act, the Lleulenant Governor and
the Council of Ministers must comply with the particular direclions Isuad by the

President on specific occaslons.

96.  MNow, we turn lo the present reference before us regarding the scope of the
legistative and executive powers of NCTD and he Urilon over “services’ under
Enlry 41 of the Slate Lisl Based on the discussion |1 Ihis section, NCTD shall have
legislative powar 1o make laws on “services”. This is because "services” {thal is.
Entry 41) is not expressly excluded in Article 238AA(3)(a). As it has legislative
power, il shall have execuljve power |o control "services” within NCTD. Howeyer
we will need to address the argument of lhe Union of India that the provisions of
the: Gonstitulion exclude "services” from the legislative and executive contral of
NCTD to form a conclusive opinion on the issue. The subsequent sections of this

iudgment deal with the above questions.
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J. Triple ¢hain of accountability: Civil Servants in a Cabinet Form of Government

67. Belore discussing the guestion regarding the applicability of Parl XV to
NCTD, It would be appropriate 1o discuss the principles which will guide our
analysis on Part XIV. A discussion on Ihe role of civil services ina Westminster-

slyle Cabinet Form of Govarmment Is necessary (o understand the issues at stake.

(a) Role of civil services in a modem government

g8 Civil services form an integral part of modern government Prolessor
Herman Finer, (n his classic w::nr“h: Utled "The Theory andg Prachce of Modemn
Governance", states that “the function of civil service in the meodern state is not
mmerely an improverment of government; for without t, indeed, government ilsell
would be necessarily impossible."?* The efficacy of the State and the system of
responsible govemnmment W a large part depend upon professionals, who embeoy

the inslitulion of a competent and indepandent civil service.

44, The policies of the government are implemented not by the people,
Sariament. the Cabinet. or even individual ministers, but by civil service afficers.
Eizbarating on the indispensable position of civil services i a parliamentary
system of government, DD Basu in his commentary on the Constitution of India
slales

‘& notable leature of the Parllamentary system of

sovermment s that while the palioy of the

administration s datermined and laid oown By

ministers responzsible lo he Legielaturs, the policy:
i5 carded out and the adminjstration of ihe country

) iarman £ ier, The Theory snd Praciics ol Modirn Gaverrance [New York: Tria Dial Press; 1932) 2t page
113 o
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ls actually run by & large body of offcials who have
Ao coneern with palitigs

100 A Conslitution Bench of this Court in Union of Indiz v Tulsiram Patel™

dwelt on the ubiauilous nature of the civil service and observed:

"34. The concepl of civil servics s not déw ar of
racent arigin. Governments — whether monarchial
dictatarial or republican — have to function: and for
camying «on the administralion and the variad
lunclions of the goveimmer| age numbar of porsons
are requiretd and have alwiays been reguired.
whethar they are constituted in the form of 2
civil sarvice or nob"

101, Inthe Indian Canslitution, an entire Part, Part X[V, is dedicated (o 'services’
Indicating the great significance which the members of the Constituent Assembly
reposed in the civil sérvice officers. During the Constituent Assembly Debates he
civil services ware referrad 1o as the “soul of administration” and it was said that
the "importance af the civil services cannot bie gainsaid."™ Part XIV deais wit
'Services under the Union and the States” Chapter | comprising  of
Articles 308 to 313 deals with services, and Chapter Il comprising of Arlicles 315
to 323 deals wilh Public Service Commissions for the Unlon and the States. The
effectiveness of the elaborate provisions of Part X1V is to a large exten! dapsndant

upon the relationship between the ministers and aivil sarvice officers,

(bl Accountability of civil servants in a Wastminster parliamentary democracy

192. In a democracy, accountabllity lles with the peaple who are the ultimate

sovereign. The parllamentary form of governmenl adopted in India essentially

' 0r DD Baeu, Commantary ot the Consttution of 1=tha i B 20718 Vo 13, pas 1 Rea

{18851 3 SCC Fog L
= Muriswamy Pills: and BN Murassll e Congtitien: faserisly Uebars, Val, b (22 A s DAy
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requires  that  Parllament and  the govemmenl, consisting of elecled
represenialives, to be accountable to the people. The GCabinet consisting of elecied
represenlalives is collectively responsible for he proper administralion of the
caunley and is answerable lo the legislature for its actions. The Constitution confers
wie legislature the power to enact laws and the government to implement laws. The
canduct of the governmernl s periodically assessed by the eleclorate n eleclions
conducted every five years. The government is tormed with the support of @
majority of elected mermbers in the legistature. The government responsible to the
legislature 15 assessed daily in_the legislature through debiates on Bills, or
questions raised during Question Hour, reselulions, debates and no-confidance
motlons. The government |s responsibile for the decisions and policies of each of
Ife ministers and of therr depariments. This creates a multiblinked chain of
accountability, where the legislature |s accountable to the people who elecled
them. and the government is collsctively responsible to he legislare, This
egtablishes a link between the eleclorate and the government. The government is
sollectively responsible for its acions. The Council of Ministers |s accouniable to
both the legislature and to the electorate. Callective responsibility is an imparlant

compenent of parliamentary democracies

104 Civil servants are required to be politically neutral, The day-to-day dacisions
af the Cauncil of Ministers are to be implemented by a neulral civil service. under
the administrative conlrol of the ministers. In order o ensure thal (he funclioning

of ihe government reflects the preferences of the elected ministers, and through

5 Kiahing Kumar Singh ¥, Slate of Bihar, (201713 SCC 1, Amadnder Sngh v Punjab Vidras Sabka, (2010) 6
G0 Fod Conslotion Bench judarmant.
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them the will of the peaple, it is essential 1o serutinize the link of accountability
petwaen the civil service prefessionals and the elected ministers who overses
Ihem, Since civil service officers constituling the permaren! execulive exercise
considerable influence In modem  welfare state democracies, eflective
accountabllity requires two "transactions: “one sei of gificials, such as the
bureaucracy, who give an account of their activity, to another set sueh as
leglslatars, who take due account and fe=d their own considered accoun| back irto

the political system and. through that mecharism, (o the people

104, In Secretary, Jaipur Development Authority v Daulat Mal Jain,*® thie
Court held that an Individual minister is answerable and accountable 16 people for

Ihe acts done by the officials working Lnder him. This Courl observed that:

"The Government acts through its bureauerats. o
shape 1= sovial, econemic and  administrative
poficies 0 further the socal slabillity snd progress
spaially, eeonomilcally and palitically:. Tha Ministar
Is respensible notenly far his acticas but also farthe
Job of the bureaucrats who work or have worked
Under him, He awes e responsibility (o the etectars
forall his actions taken in the paimn of Hie Govermor
i relation 1o the Departhanl o which he s the
head. . he bears nol only moral responsioiiity. but
alsa in ralation torall the-actions of the burséyo-ats
who work urder hirm bearing actial respoansibility in
thes working af the depariment Under bis ministerial
respoansibility. "

105. In the concurring opinion in the 2018 Canstitution Bench decislon. Justice
Chandrachud highlighted the intrinsic link between government accountability and

the principle of rollacive responsibility. The judgment underscored [he

M s Preadorkkl Busse O Hokes, Bemare Manin, Derng: raay Acoourdobility, s=d Rapresantonme
TEambadon Unjvessivy Priss 20125 0 [poce 2
Wrady e SE 35
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responsibility of an individual ministar to the legislatura {or any and every actan

underiaken by public officials in the department which the minisier oversees!

rA27. Collectve responsitility alse exisls In practics
I siludtions whats rimstas have no krowleoge of
the-actions takan by e subordinate ofieers of el
respachve departments,

3430 ... Modari povernimient with = attendant
complexities, comprises uf several componants and
constiuent slements. They Include Minslers who
are also electod as members of the legislature and
unelested public afficials who work on issues of
daily govarnance... Al Ministers are bound by a
decisien taken by one of tharm ar ther departmants.

106 Civil service officers thus are accountable 10 Ihe ministers of tha elecled
government, under whom they function. Minlsters are in lurm accountable 1o
Earliament or, as the case may be. the state legisialures. Under the Weslminster
parliamentary democracy, civil services constitute an important component of a
wipie etrar of command that ensures demacratic accountability, The lnpele chain of

command 15 as follows:

a. Clvil service officers are accountable to Ministers
b Minlsters are accountable o Parliament/Legislature; and

¢ Parliament/Legislawre is accoumable to the eleclorate

107 An unaccountable and a non-respansive civil service may pose a sarious
problem of govemnance in a democracy. It creates a possibility tnat the permanent
executiva, consisting of unelected civil service officers, who play a decisive role in
the implementation of guvernment polley, may act in ways that disregard the will of

the alsclorate.
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(0} Accountability of Civll Service Officers in a Federal Folity

108  Our Constitution s federal i eharacter. In a federal polity. a fundamental
question which arises Is which would be the more appropriate authority to whom

the civil service officers would be accountable,

109, As discussed before. a paramount feature of a fedara Canstitution ls the
distibulion of |eqislalive and executive powers belween the Union and
the regional units. The essential character of Indian federalism is to place the
nation as a whole under the control of a Union Government, while the regional ar
Tederal units are allowed to exercise their exclusive power within thair legisiative

and co-extensive executive and administralive spherss, 19

110 Ina democratic form of Government, the res| power of administration miust
reside 0 the elected arm of the Stale. subject to the confines of the Constitution
A constitutionally entrenched and democratically elecled government neads 1o
have cantrol over its administration. The administration comprises of several public
officers, who are posted in he services of a particular government. Irrespective of
whelher or not that government was invelved in their recrullment. For instance; an
officer recrulted by a particular government may serve on deputation with another
government. If a democratically elected government is nol provided with the powsr
lo control the officars posted within its domain, then the principle underlving the
triple~chain of collective responsibility would become redundant. That is 1o say, I
the government Is not able to.control and hold {o account the officers posted in s

service, [hen its responsibility lowards the legislalure as well as he pubio s

SR Bammhl v Uivian of i, ¢ 1052y 5 508
2018 Canntituton Fonen
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diluted. The principle of collective responsibility axtends to the responsibility of
ofilcers. who i report to the ministers. It the officers stop reportng o the
minislers or do rot abide by their directions, lhe enlire principle of collegtive
rasponsibility is affected. A democralically elected government Gan perfarm, only
whan there is an awareness anthe part of officers of the consequences which may
ansue If they da not perform. If the officers feel hal they are insulated from the
control of the elecled government which they are serving, then they become

Ufaccauntatle ar may not show commitment towards iheir performance.

111 We have aiready held that the relationship between the Union and NCTD
resembles an asymmetric federal model, where the latter exercises its legislative
and execulive control In specified areas of the State List and the Concument List.
Arlicle 2Z39AA, which corferred a special stalus 10 NCTE and conslitutionally
enlrenched a represeniative form pf government, Wes incorparated in the
Constitution in the spint of federalism, with the aim that the residents of the capital
city must have a voice in how they are to be governea. ILis the responsibllity of
the government of NCTD lo give expression to the will of the people of Delh who
slected it Therefore, the ideal conelusion would be that GNCGTD ought 1o have
control aver “services', subject lo excluslon of subjects which are oul of its
legislative domain. IF services are excluded from iis: legislative and axeculive
demaln, the ministers and the execulive who are charged with formulating policies
i (he territory of NCTD would be excluded from centralling the civil service officers

who implament such executlve decislons.
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2. In the backdrop of the above discussion on the necessity ¢ provide he
control of "services" to GNCTD, we consider the next argument of t9e Unicn «f

india that Fart X1V does not envisage "services' for Union Territories.

K. Balakrishnarn Committee Report

T13. The Unjon of India relied on the repor of the Baiakrishnan Cammities which
led lo the 1991 Canstitution Amendment and {he insertion of Article 23944 o argus
that "services” are not available 1o Union territories. The Slatement o7 Chjecs 2nd

Reasons of the Amending Act referred {6 the Committes’s Repert:

“Statement of Objects and Reasans

The guestion of rearganisaticn of the edmiristralive
set-Up I the Unlon Territory of Delhi kas basn urder
the eonsideration of the Government for some |ime,
The Government of Indla appointed on 24.12.1887
a Committer [Balaknshnan Commities] 1o go into
Ihe  vanous issues  corpecisd with lhe
admimigiration  &f  Dalhl arnd o recommand
measures inler alia for the streamlining af ke
adminisicative sel-up. The Commillée went i the
matter in areal detail and cansidarsd the fsspes
alter holding discussions with various Individuals,
ARsociations, political parties and oihisr aperts and
laking into aceount the atrangements in e Malicnal
Capitals of ather counires with & federal set-up and
alse the debates in the Canstituen Aegeshbly' as
alsa the repers by eatier Committees and
Commissions. After such detailed inquiry and
examinafion, (1 recommendad that Delbi shesyld
continue to be a Umian Territery and provided with a
Legislative Assembly and 4 Councll of Ministers
responsible to sueh Assembly with apnropriala
powers la deal with matters of concermn @ (pa
commen man. The Commilttes A5 recommer dad
that wilh a view 16 arsyre slabilily pnd permenence
he arrnganients f':hnui_d be ncompaoratad in |pe
Canstilution 1o give the National Capital 2 spesial
status amaong the Unian Tenfloras

=
&
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2. The Bill sseks to gve effeci o e agove
propasals.”

114, The Balakrishnan Committee specifically deall with Entry 41 (refating 1o
services) of the State List. |ts report notes that Entry 41 is not available to the Union
Terrtones, as () the Eniry only mentions 'Stale and not ‘Union Territory", (1) Part
UV of the Constitution only refers 1o services In canneation with the affairs af the
Sigle and services o connection with the affairs of the Unon; and (]
aarministration of the Union Territories is the responsibility of the Union and thus it

falls within the purview of "affairs of the Union'. The Report stated:

‘.4 PUBLIC SERVIBES IN. THE DELHI
ADMINISTRATION

£1.%. Entry 41 of the Slate List menlons ~Staie
Puglic  Services: State  Public  Services
Cormission”. Obviously, his Eniry1s not appheadle
to Unlon taritones because L mantions anly "Stae’
and not “Unon terfiteras” This view s reinforced by
ne: faol that the Canstitution dividas public services
romdia inlo tho catégories, nemaly. services 0
connaetion with the affairs of (e Union and services
|1 coarnaotianwith the affairs of lhe State as s clear
from the various provisions n Part X1V of the
Constitution, There |5 no third category of Services
coverng the servces af the Unlan terrlories, The
obwious reason s thrat the admimsiaton of the
Lnian termitary is (he canstitutional responsibllity of
e Union under Aricle 239 and as such Comes
uider "affairs of the Union". Consequently, the
pulic services far the adminisiration of any Union
temitary should form part ol the public scivices In
pannaction with the affairs of the Unian.

116 The Balakrishnan Committee opined thal the setling up of a Legislative
Assembly with a Councll of Ministers will nat dislurb the position discussed abiove.

Accarding to the Report.

Th
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Barvices

934 By virtue of the provisions in the Constitulian,
sEMICEs in cannaclion wilh the Hdm."r.-isvgh'm'ﬂr {he
Union Tertitory of Delfi will be part of the sevices
afthe Union aven afier the setting up of a Lagisiative
Assembly with a Councl of Ministars. This
consliiutional  position  is uriexceptionable  and
shauld notbe disturhed. There should, howaver: be
adenuate delegation of powe |3 he Ll Govemnor
n respett of specified calbgores of sEnViGES o
posts. In perdorming his functions under such
delegaled powers the Lt, Governar wil have to ag
in his discration bul thers skould be 5 convantionaf
consullation, whanever possible, with the Chiet
Minigter."

116. The extracts from the Balakrishhan Committee Report were religd upon by
Juslice Bhusharn in his 2019 split Judgment to hold that the Legislative Assembly

of NCTD does nel have the power to make laws under Entry 41 of List 1.

17, We do not agree with the reliance on the Eialaknshnan Committee Report o
rule oul the scope of legisiative power of NETD aver Entry 417 (services). We
rellerate the view expressed in the apinion of the majority in the 2018 Constliution
Bench that there is no necessity to refer to the Report to interpret Arlicle 23944
because the judgment authoritatively deall with the scope of the said Arficle. Il wes
held:

"277. There can be no quarre About the propasifion

that the recorts of the Commillas enanting a

legistation can serve a5 an exterpal aid for

oonstriing or underslanding the statute: However,

in the instant case, as we have elabarately dealt

with the meaning to be conferred on the

constitutional  provision that «calls  for

interpretation. there is no necessity to be guided

by the report of the Committes.”

temphasis supplied]
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116 Centeaty to he suggestion in the report, the 2018 Constitution Bench
|uggment provided that NCTD shall have legislative pawer ovel all subjects in List

| except he excluded subjects provided in Article 239AA(3)(c),

{18, The repart of lhe Balakrishnan Commitiee was referred to In lhe Statement
i Dbjects and Reasons of 1097 Constitution Amendment. The Statement of
Opjects and Reasons can only be referred to the limited extent of undersianding
ihe background, the anteceden state of affairs, the surraunding clreumstances [n
relation 16 1he amendment, and the purpose of the amendment.”™ In RS Nayak v.
AR Antulay™ a Constiution Bench of this Court held that the reports of a
committee which preceded the enaciment of a legislation, reporis of joint
parliameniary commitiees, a repuri of a ‘commission: set up Tor collecting
inlofmation leading to Ihe enaciment are permissible external alds te conslruction.
Thus e report of the Balaknshnan Gommiltes can be relied on by this Court to
undarstand the inent benind tha introduction of Article 239AA. However, (his Court
s 1ot bound by the report of a commiilize to construe specific phrases. It s for this
feason lhat the 2018 Constitution Bench construed the text of Article 239AA
contextually with reference 1o the constilational stucture envisaged for NCTD

without relying on the Report of the Balakrishnan Commitiee.

120, Moreover, the arguments made In the Balaknshnan Commitiee Raport
against tne inclusion of ‘services” for NCTD have been rejected by this Courl. The

arguimnent in the Balakrishnan Commiltee Report (hal the use of the word ‘Stale’ in

# Sao-pnf Wwasl Bengal v, Subiosh Gopal Bose, AR 186 S G2 Bhai v, Sub-didsinnil Offcer Thanzin, (2605
1 50 b
W{agLl 2 SO 163
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an Enlry leads by itself to that Entry not being available to the legislature of a Union
Territory has been specifically rejected In the toncurring opinior of Justice
Chandrachud in the 2018 Constitution Bench i the following terms:

481, | .| The exprassion "insefar as any suoh

matter i5 apolicable to Unien Teritones” cannot b

construed (o mean thal the Lugisiative Assembly of

MET would have no power (o legislate an any

sibjeat in the State or Congurrent Lists. mersly by

lhe use of the expression "State” In 1hal paricular

smiry. This is not 3 correc! reading of [he above
wiards af Article 230.AM &)

The cencurting opinion refers to Entries 38 and 40 of List Il which read thus:

“38. Salaries and allowances ol Members of (he
teqislature of thi: Sfate. of the Speaker and Dapty
Speakel of the Leglslative Assembly and, if thers is
a Legislative Caunal, of the Chaiman and Deputy
hairman thereol.

[

40. Salaries and  allowances of Ministers for
the State."

{emphasis supplisd)
Referring to  the provisions of lhe GNCTD Act which deal with lhese enlries,
Juslice DY Chandrachud in his concurring opinion observed thal even Parliament
did not construe the use of the word ‘Stale’ in an Entiy to mean thal it was nol
avaflable to Union Territories, as it acknowledged (he power of the Legislative
Assembly of GNCTD to deal with sald issues. We agree with the above
observalions. The mere use of the word ‘state' in the entries will nal exclude the

legislative competence of NCTD. By thal logic, all the entries in List || wald be
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implicdly excluded from the legisiative competence of NCTD because list Il of he

Saventh Schedule is titled 'Stale list'.

191, Furthermore, the conclusion of lhe Balakrishnan Repori that Enlry 41 of the
Siate List of lhe Seventh Schedule is not avallabile 1o Unian Territorles because
e Constitution does not envisage a third calegory of services covering the
services of Unhion ferritories is contrary 1o the judgment of thus Courl in Prem
Kumar Jain (supra), whigh had upheld services for NCTD. The judgment in Prem
Kumar Jain (supra) was rendered prior o the Balakriehnan Commillee Report of
Decemper 1989, The Balakrishnan Comimittes did not refer © the said judgment.
Thus, the report of the Balakrishnan Commitlee cannol be relled upon detemmine

if"Services' 1s avallable 1o NCTD.

L Applicabiiity of Part XIV to Union Territaries

122 The Union of India has submittea that NETD does not have legislative
competence over Entry 41 of List Il because Part XIV of the Conslitution does naot
comemplate any services for Unian Terrilories, It has been argued Ihat the
legistaive power of NCTD can be restricted If Fart X1V does not comemplale
sefvices o Upion Territories since Article 239AA begins with the phrase “Subject

o the provisions of the Constitution”.

(a) Meaning of “Slate” for the purpose of Par KIV of the Constitution

123, |t needs to be seen if the phrase "State” In Parl XIV of the Constitution

includes Wnion Tarritery, Article 308 provides the definition of ‘State’ for Part X1V

B0
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of the Constitution. Article 308 as it stoed prior to the Constitution (Seventh

amendment) Act 1956 provides as folloiws:

“30B In this part unless ther cohles! atharwise

reguires the expression “Slate means s State

specified In Part A or Par B of tha First Sehedula.”
124. The Sistes Reorganization Act 19585 and the conseguentisl 1954
amendment allered the provisions of the First Schadule. Sriorie the amsndment
in 1058, States were dividad Into three categories as specified in Pars A 8 and ¢

af the First Schedule of the Constitution. By the severntr amendment. Article 308

Was amended and State for the purposes of Part ¥V was defined as follows:

"306. In this Part, unless the ganlext alherwise

requites, the expressian "State” does not include

the State of Jammuy and [Kazhimir,”
125. In terms of unamended Arlicle 308, the definition of ‘State’ inciudad Par A
and Part B slales of the First Schedule and did nol include Parl C States, since
they were adminisiered by the Union. Afier the 1956 Constilutional Amendmisnt.
Article 308 provides an exclusionary definition of ‘State’ by only excluding the Stale
of Jammiu and Kashmir. Article 308 does nnt provide-any clarity op Whethar "State”

ncludes Lnian Territores for tha purposas of Parl X1\,

126. Arlicle 366 defines "Stale” with referernce to Articles 246-A,268, 269-4 and
Artlcle 279-A to include a Union Territary with 'L@gislature Arficle 368 does nor
apply for the interpretation of any of the pravisions in Part X1V of the Caonstilution,

Thus, we must fall back on Article 367 Alicle 367 stipulates that unless the context

e e A el W
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alherwise (equires, the General Clauses Act shall apply for the interpretation of the
Corstitution. Section 2(58) of the General Clausas Act dafines “State" to mean a

Siate specified in the Firsl Schedule and includes a Unian Territory

127 GNCTD conlends that this Courl in Prem Kumar Jain (supra) has expressly
sanciifled the existence of services of a Union Tefritary by holding that the
dafinition of *State” would include Union terrilanes for the purpose of Article 312 of
e Constitutlar. The Union has argued that he decision in Prem Kumar Jain was
imited for the purpose of the IAS (Cadre) Rules 1954 read willhy the All-lndia
Sarvices Act 1851, Furthermore, It was argued that the reference to Aricle 312
iigde therein has been made witheut any reference to the import ol Afticle 308 1t
s lhe contention of the Union that interpreting the ratio of Prem Kumar Jain |11 3
broad sense would cause violence 1o the machinery envisaged in Parl XIV of the

Constitution,

128 In Prem Kumar Jain, the judgment of the High Court of Delhi setting aside
e establishment of & joint cadre exclusively for the Union Territaries in the 1AS
was challenged. Article 312 slipulates that Pariament may by law create "All India
Satvices' common to the Union and the Slates. A joint cadre of all the Union
Terftories was created under Rule 3{1} of lhe Indian Adminstraitve Service
(Cadre) Rules 1954.% The creation of a new joint cadre was challenged before the
High Gourt on the ground thal it was contrary to Articla 312 of the Constilulion and
the All-india Services Act 1951, ltwas argued that Aricle 312 does nol contemplate

an all-indla service common to Union termiories because the term “State” in the

41 {054 Caum Rules
B Cadre Hulee”
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provision does not include Union lerritories. The definition of “State” urider Rijle
2(c)of Ihe 1954 Cadre Rules, which provides thal a State means a “State specifisd
i the First Schedule to the Constitution and includes a Union Territory” was also

challenged.

129 In that context, the High Sourt held that Unien territories cauld not be said
to be "States”, apd held the definition of "State" under Rule 2{c) of the Cadre Byjes
to be ultra vires the Constitution and the Al India Services Act 1851. The High
Courl held that the Unlon Territories were rot "States” for the purpose of Part X1y
of the Constitution, in view of the definition of “State” in Article 308, which did niot
ihclude Part C slates biefore its amendiment The High Court reasoned thal Unins
lerrilories are successors of Part C States, and accordinaly Umion Territories were
excluded from the definilion of ‘State’ in Part XIV. The High Tourt delined 1o place
any reliance on the defirition of the ward 'State' in Seclion 3(6B)(b) of the General
Clauses Act, as amended in 1956, The High Court reasoned that only the
adaptations made In the General Clauses Act under Aricle 372(2) applied 1o the
Inlerpretation of the Constitution in view of Article 367(1), and accordingly the
adaplations made later, by Article 372A, were inapplicable. The High Court

nbserved that:

(") The pnext question, therefere, Is whether the Union
Territeries are "State™ for the purposs of Article 3121).
Articli: 312 is g part of Chapter X1V of the Coanstitution,
vehich is sianificantly entited "Serices under the Urign
and the:States. Parl XIV doss risl ereats an Al india
Service. [..] The key to the meaning of the word “State”
used in Part XIv inecluding Articles 309 ara M2 s
provided by the interpretation clalise in Article 208
Before the Constitulion (VI Amendivent! Acl. 1958 Articls
J08 was a5 tollows

B



I this part, unjess the contest athervise rRO RS
fhe exprassion "State” means.a State specified in
Part & on Parl B ol ihe | Schedule™

This definition, thus, made it clear that the word
“State” in Part XIV was not to include part C States.
Union Tefritories are the successors of the Part C
States. It follows, therefore, that they are also
expressly excluded from the dafinition of “State” In
Part XIV. Thete ls pothing particdlar in the context of
Artiola 314 which would raguire the word "State” therein 1o
include @ Wniar Terrony:

Article 367(1) of the Constitution applies to the
interpretation of the Constitution the provision of the
General Clauses Act as agapted under Arficle 372{2)
of the Constitution. in view of Article 372{2)(a) such.an
agaptation had to be made within three years from the
commencement of the Constitution. The definition of
a "State” in seclion 3(58) of the General Clauses Act
as adapted by the Adaptation of laws Order, 1950
issued under Article 372(2) of the Constitution [..J7

(amphasis supplied)
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130, In appeal, this Court set aside the judgment of the High Court of Delhi,
“irstly, this Court held that in view of the amendea definilion of the exprassion
“Srate’ under Section 3(58) of the General Clausas Act, as adapled by e
Adaptation of Laws Order 1956, there was nothing repugnant to the subject or
~antext to make that definition inapplicable to Part XIV of the Constitution, This
Courl reasoned that Article 372A was incorporated In the Constitution since
Parllamerit fall the necessity of inng a power akin 1o Article 372 o the President
for the purpose of bringing the provisions of any law in forge immedialely before
the commencement of the 19586 Constilutien Amendment in accordance wilh the
provisions of the Conslitution, as amended by the 1956 Constitution Amendment.

This Courl relied on Advance Insurance (supra) to hold that Article 372-A gave @
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fresh power to ihe President which was equal and analogous to the power under

Article 372(2) This Court held that:

‘8. |t follows therefore that, a5 antl from Naverriber
1. 1986, when Ithe Caonslitution {Feventh
Amandment) Acl, 1858, came into force. the
Prasident had the power to adapt |he laws far e
purpase of bringing the provisions of any law |n
force iri |ndia into actord wilh the provisions of he
Constiltion. It was under that power that the
Fresident issued the Adaptation of Laws {Mo. 1}
Order, 18956, which, as has besn shown.
substituted a new clause {58) in Section 3 of the
Gengral clauses Act providing, inter alia, that
the expression “State” shall, as réspects any
period after the commencement of the
Constitution (Seventh Amendment) Act, 1956,
Mean “a State specified in the First Scheduls to
the Constitution and shail include = Unfen
Territory™. It cannot be said  with any
justification that there was anything repugnant
in the sukject or context to make that dafinition
fnapplicable. By virtue of Article 3724801} of the
Constitution, it was that definition of the
expression “State” which had effect from tha
first day of November. 1956, and (e Consatulion
expressly provided that it could "not e gueslionad
noany court of law'. The High Court therefore
went wrong in taking a contrary view and In
holding that “Union territaries sre nol 'States’
for purposes of Article 312(1) of the Constitution
and the preamble to the Act of 1851" Thal was
why Ihe High Courl ered in holding that |he
dafinition of *Stale” in the Cadm Rlles was uftra
vires 1he Al India ‘Services Acl, 1951 and the
Eonstilution. and that the Unian temritories carre of
the senvice was “not cormman 1a the Lnion and 1he
States” within the meaning of Arficle 3121} of the
LCanstitution, and (hat the Central Covarnment ool
nob make the Indian Administrative Servlce (Cadre)
Riles, 1954 in sonsultation  with the Siate
Guovemments as there were no stoh novernments
" the Unian lermtodes.”

temphasis supplied)
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131 |In Prem Kumar Jain (supra), this Courl did net find anything repugnant 1o
lhe subject or cantext of Part XIV of the Constitulion or Arlicle 312 specifically to
make the definition of 'State’ in terms of amended Section 3(58)(b) of the General
Clauses Acl inapplicable. Henee, the expressian '‘State' as peeurting in Part Xiv
was held o melude Union Territories. n the preceding section of this [udgment, we
have approved the decision in Advance Insurance (supra) and held that the
delinition of "State” in Seclion 3(58) of the General Clauses Act as amended by
Adaplation of Laws (Na. 1) Order, 1956 must be applied for the Interpretation of

lhe Consttution unless the contaxt otherwise requires

132, The defirition provided ity the definition clause article should be applied and
given effect to for the purpeses ol the relevant Part of the Constitution. However,
when the definition clause s preceded by the phrase 'unless the context otherwise
requires’, there may be a need 1o depart from the normal rule if there is something
in the context in which such expression accurs to show that the definiton should
nol be applied = Section 3(568) of the General Clauses Act, by virtue of Article
387(1) of the Constilution, applies to the construction of the expression ‘State’ in
the Constitution. unless there is something repugnant in the subject or context of
a particular provision of the Constitution, The burden is on the party opposing the
application of the definition under the General Clauses Act 1o the interpratation of
a vonstliutional provision to prove that the context requires otherw(se, The Unlon
of India has been unable lo suggest that the context of Part XIV suggesls

otherwise. There is nothing in the subject or context af Parl XIV of the Constitution

gk Gupay. KE Jhjn (30978Y3 BCC54; lehehénern Inddatrial Cavp, Socety Lidoy Comprtam Authons, Ol &
Nutural Ged Commiksion, (1957 2 BEC 4% Ratraprova Devi v, Ste of Onissa (7864 6 SOR 54
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which would exclude its application to Union terrifories rather, the applicatior of
the inclusive definition of "State” as previded under Clause 3(58) would randesr the

constitutional scheme envisaged for Unian Territories workable

{b)  Omission in Part XiV by the 1656 Constitution Amendment

133, The Union of India has argued that services for a Union Territory ara nof
contemplated in Part XIV of the Constitution because of the conscious omissions
by the 1986 Constitution Amendment in Par XIV. There are twc prongs to this
argument: (i) the words "Part A States" and “Part B States” In Article 308 Wers
substituted by the word “State”, simpliciter, instead of States and Union rarritorips:
and (i) while the term ‘Raj Pramukh’ was omitied in different Articles in Parl X1V

theterm *Adminisirator’ was not added.

134, Under erstwhile Article 239, the President occupied in regard lo Par C
States, a pasllion analogous fo that of a Governor in Part A States and of a
Rajpramukh in Part B States. Unamended Aricle 230 emvisaged the administration
of Parl C States by the President through a Chief Commissianer or 4 Ligutenant
Govemor 1o be appointed by them or through the Government of a neighbouring

Slale.

135, The 1956 Constitittion amendment was adopted to implement the provisions
of the States Re-organizalion Act 1956, The Seventh Amendment abrogated (he
constitutional distinetion between Part A, B and C Slates, and abolishet the
institution of the Rajpramukh on the abrogation of Part B States, In {arms of
Section 29 of the 1958 Constitution amendment, Parliament provided for

‘consequential and minor amendments and repeals in the Constitution” as directad
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il the Schedule. Gne of the amendments made in lermms of the Schedule was o
omit the phrase "Part A or Part B of the First Schedule *, and "Rajpramukh’, as
gecurring in the Constilulion. It is necessary ta note that the expressions "Parl A7,
"Parl BT and “Rajpramukh’ ware not necessarily substituted by another expression

oy Parllameant

146, Aricle 239 as it was amended by the 1966 Censlitution Amendment stales
that subjecl o any law enacted by Parllament every Union Territory shall be
administered by the President acting through an Administrator appointed by them
with suen aesignation as they may specify. Il is relevant © riote that the term
admimstratar’. 4t the Ume af the amendmernt was not added t any provision af the
Constitution other than Adicle 239, Even within Article 239, the provision did not

Use the term administralor as a designation. Instead, Article 238 provides that:

“235. Administration of Unien Territories

(17 Save as otherwise provided by Pariament by
law, euary Union teriory shall be administerad by
ine President acling,  such extent as he thirks fit
through an adminisirator © be appointed by him
with sueh designation as hae may specify.

(2) MNotwithstanding anything contalined in Par VI,
(he President may appoint the Govemor of & State
as the admigistrator of an adjeining Union tamiory,
and where a Governor |5 50 appeinied, he shall

exercise s functions as such administratar
independently of hiz Courell of Ministers.”

137, Furthermore, it is important to note that Arlicles 239A and 239AA were
inserted much later after the 1956 Constitution Amendment. [n 1962, Arlicle 238A
was inserted through the Constitution (Fourteenth Amendment) Act 1862, which

glves discretion 10 Parliament to create by law, local legisiatures or a Council af
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Ministers or both for cerfain Union Territories. In 1991, Artlcle 23944 was inserted
through the 1991 Constitution Amendmen! to aceord NCTD a sif generis status
from the other Union Territories, including the Union Territaries to which Arficle
2394 applies. Parliament could not have envisaged when {he 1956 Canstifultion
Amendment was adopted ||"IEl.L Uritan Territories would have been accorded diverse
governance models: Thergfore, the argumient of the Union an legistative intent by

drawing upon the omissions in the Seventh Amendment Is not persuasive.

fc) Existence of power and exercise of powsr

138, 1tis notin sontention that presently, a Fublic Service Commission far NCTD
does nol exist. However, |he existence of power and the exercise of the power are
two different conceptions, and should nat be conflated. It is settlad law that whether
a power exists cannol be derived from whether and how offen 1| has hean

gxercised.

189. In State of Bihar v. Maharajadhiraja Sir Kameshwar Singh,* tha
Constitution Bench of this Court rejected the argument that the power to enact a
law under Entry 42 of the Concurrent List was a powar coupled with 2 duty. If was
held that the Legislature does not have an abligation to enact & law in exersise of

its powar under the Sevenlh Schedule:

19. was further contended that the powarto make
a law undereniry 42 of Lis! I was a nower oolpled
wilh = duly, because sush lsw was obviously
Intended for the benafit of the exprapnated cwnees.
and whers the Lagislature has authofsed such
oxpropralion, It was alsa bourd to pxercise he
power of making a law laying down the principles an

Hner SR BRD
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wHiGh stich owners should b compensated Tor thetr
loss. L While certdin powers miay be granled Il
order lo be exercised in lavour of cerlaln persons
whin are intendea to be banefited by thar exercisa,
and an el dccount may wall be regardad as
coupled with 2 duty lo exercise tham whan an
appropriate cocasion for their axercise arises, \he
power granted 10 a lsglslature 1o make a law wilh
reapect to any matter cannol be braught under that
calegory, It eannot pessibly have been intended
that the legistature should be under an
obligation to make a law in exercise of that
power, for no cbligation of that kind can be
enforced by tne court against a legislative
body,"
{emphasis supplied)

140 Similary. in State of Héryana ¥. Chanan Mal *® while upholding the
constitutional validity of the Haryana Minerals (Vesting af Rights) Act. 1973, after
rolicing the ceclaration made in Section 2 of the Mines and Minerals (Reguiation
and Develepmenty Act, 1857, as envisaged by Eniry 54 of the Union List, it was

held that exercise and exislence of power cannol be conflated:

“24. in the wo cases discussed above no provision
af theCaniEl Act87 of 1887 was  drider
sonsiwderation by this Courl. Morsover, power 1o
acquire for purpeses of developrment and regulation
tias not been axarcieed by Act B of 1957
The existence of pawer of Parllament to
legisiate on this toplc as an Incidant of exercise
of legislative power on another subject is ene
thing. Its actual exercise is another. || is difficull
o see how the field of acquisition could become
acoupled bya Central Act in the same way as it had
been 0 Lhe West Bengal case £ven  balore
Parliament legislates to acquire land in a Stale,
Atleast untll Parlament has-so legslated as it was
shewn o have done by the stalule considered by
{his Court in the cage fram West Bangal, the field Is
free for State legislation falling under the express
provisions of entry 42 of List 111
[emphasis supglied)

SOETT ) S00 B4
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141, Article 309 of the GConsfitution provides for rectuitment and coenditions
of service 6 persons serving the Unlon or a State. In lerme of Atlicle 309, sublect
to the provisions of the Constitution, an appropriate legislature may snaal 2
legislation lo regulate the resruitmen! and conditions. of service of persone
appuinted te public services and posts in connection with affairs o the Union ar
any State. The legislative field indicated in this provision Is the same as indicaied
in Entry 71 the Union List or Entry 41 of the State List of the Seventh Schedule . In
terms of the praviso to Article 309, He Presicent for the Union of indizor the
Governor of the State respectively or such person as they may direct, have the
power 1o make similar rules as a stopgap arrangement until provisiars in that
behalf are rmade by the appropriate legislalure. The proviso te Article 309 is only =
fransitional provision™®, as the power undar (he proviso can he exercised only <o
lang as the appropriate legislature does not enact a legislation for recriitment to
public posts and other conditions of service relating lo that post. If an appropriate
legislature has enacted a law under Arficle 308, the rules framed under the proviso

would be subject to that Act 7 Article 300 provides that:

"303, Recruitment and conditions ef service of
persons serving the Unlor or a State

Subject to the provisions of this Constiuiton, Acts of
the approprzle Leglisiature may ragulale e
recrultment, and sonditions of serice of persons
appoirted, o publie services and pasts. n
connection with the affairs of e Union or of any
Slale '

Frovided that it shall e campetent for the President
of such parsan as he may direct in the case taf
services and pasts in connection with the affairs of
the Umon. and for lie Goverrar 2 < of g Slateor

AR Krishna v, State of Karmetaka, (1288) 3 SO0 455
TEEVadtm . Unitmof India, (18968) 3 SCR 575
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such parsan as he may direct in [1e case of BErces

and posts inconneciion with the aflais af the Stale,

lo make rules regulating the recruitment, and the

condltions of service of persons appoinisad, 10 sueh

services and posts untll provisian m that bahall (&

fpade by or wnder an Act of he appropriata

Legistalure under this atticle, andany ries so made

shall have elfeat subject 1o the provisions of any

sueh Act.”
142 The rule-making function under the proviso to Article 308 is ransitional. The
Bresident with respect to the posts in connection with the affairs of the Union, and
Ihe Governer in connection with the affairs of State shall have the power 1o make
rules unoer the proviso only until @ stalule is enacted IR this connection. Any rule
that Is made by the President or the Govemnor shall be "Subject to the provisions
of any such Act” made by the appropriale legisiature, The exercise of power by ihe
President and the Governor under Ariicle 308 does pot in any way resirict the
sower that is otherwise avallable under Article 309. The exercise of fule making

power by the President under Arlicle 309 does not substitute the legislative power

granted

143 In Tulsiram Patel (supra), & Conslitution Bench of this Courl held that the
appropriate legislature, to enact laws under Article 309, would depend upon the
provisions of the Caonstitution with respect 1o legislative compeience and the
division of powers. This Court further held thal lhe rules framed by the President
ar the Govermnor under Article 309 must conform with a statule enacted In exercise

of power under Entry 70 of List 1'and Entry 41 of LisL II:

“51. Which would be the appropriate Legislature to
enact laws or the appropriate authority to frame
rules would depend upon the provisions of the
Constitution with respect to legisiative competence

g2
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and the division of legislative powars. Thus, fur
Instance, under Entry 70 in List Lof the Savanth

sthedula to the Constitltion, Unlon Public Services
all-lndia Services and Iruen
Fublic Semvice Commission are Bubjecis whish Fall
within the exclusive legistalive ald of Parliamient whils
undar Entry 41 In List || of Ihe Seventh Schedule to
the: Constitlition, Stale public services  and Stain
Publit: Service Commission fall 'wilkin e exclusive
lagistalve el of the State Lagislatiures The rules
framed by the President or the Governor of 2-Stsite muyst
alsa, therefore, sonforn to these legislative powsars "

{emphasis supplied)

144 The above discussion demonstrates that even if the President has made
relevant rules in exercise of his power under the proviso to Aricle 309, the powsar
of NCTD lo legislate on “services” is not excluded. Infact in the next section, we
shall be dealing with instances of exernise of leislative power by NCTD under

Eniry 41 of List 11, that is. “services”

145.  In view of the above reasons, we hald thal Part XIV is applicable to Unien

lerritories as weal|

M.  Exercise of Legislative Power by NCTD on Entry 41

146 Il has been argued on behalf of NGTD (ha NUMerous laws have heen
enactad by the Legislative Assembly of Delhl relating to creation of posts and terms
and conditions of service: Reliance was Placed Lpon different state services. sucn
the Delhi Fire Services under the Delh| Fire Service Act 2007, Delhi Commission
for Salal Karamcharis Acl, 2006 Delfi Minarities Commission Act, 1909, 'Dalki
Finance Commission Act. 1894, Delhi Lokayukia and Upalokayukta Acl, 1908,

Delhi Commission for Women Act. 1994, and Delp Electricity Reform Acl 2001, 11
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wes argued [hat these stailles which inter alia, create posts and details of salary,

was enacled i exercise of the subject referable 10 Entry 41 of the Slale LisL.

147. However, Justice Ashok Bhushan i the 2019 split verdict rejected Lhis
arqumant related to Delnl Fire Service Act 2007, as he held that the-statule falls
under Entry 5 of the Stale List and not under Entry 41 of the State List. Justice

Shushan nela:

Logi, We rmay first notice that he word “senices:
used in the Act has been used In & marmer ol
providing serviees for fire prevention and fire safaty
measures, The word “services” has not been used
i 5 senss of constilutien of a sarvise. ILis 1o be
pited Ihat fire sarvice s & mumoigsl funiction
performed by jogal authonty. Dl Municipal
Councih Act, 1957 conlains varous provisions
dealipyg with preventon of firé &ic. Further fire
sarvites 5 a munigipal Tuncton falling wihin the
domain  of  municipalives,  which  has Wlataty
recagnised o the Constilution al ndia.  Arlicle
243(W) of the Constution deals with funghians ol
ihe muricipaliies in relation 1o matters Bstad in the
12th Sechedule, Entry 7 of the 12th Scheduls
pravides for "Fire Services™ as one of the lunctions
of the rmuricipalities. The nature of the enacimeant
and the provisions clearly indleate tial Dalhi Fire
Sarvices Acl falis under Entry & of List I and pat
e Enlry 41 of List 117

148, Article 243W of the Censlitution read with Entry 7 of the Twelith Schedule
provides thal the legisiature of & slale may, by law, endow on the municipalilies
responsibifities with respact to fire services . Under Entry 5 of ListIl, an appropriate
legisiature may enacl a law related o “local government, that is to say, he
constitution and powers of municipal corparations, improvement trusts, disincls
Boards, mining settlement authorities and other local authorilies for the purposs of

local self-govemment or village administration’.
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149, Thetest to determine whether a legislation creates a service undar Entry 41
or not has been laid down by this Court In the Constitution Bench fudgment in
State of Gujarat v. Raman Law Keshav Lal " whil= holding thal Fanchayal
Service conlemplated under Section 203(1) of tha Gujaral Fanchavats Acl 1951
was a State civil service, it was held that the adminisiration of 3 service under =
Stale broadly invelves the following ‘unationis: (I} the organisation of the Ciul
Service and the determination of the remuneration. cenditions of service, expanses
and allowances of persons serving in it: (i) the manner of admilting persons ¢ the
civil szrvice; (ill) exercise of disciplinary control over members of Ihe service and
power o transfer, suspend, remove or dismiss them in public interest as and whe-

oceasion to doso arises. This Courl noled:

"21. [ In the instant case, we feel that them = no
compeling reasan to hold thar the Panchayal Sarvices is
not & Civil Service under the State. It s seen that idher
rocrulfment of candidates to the Panchavat Servige has o
be made by the Gularat Panchavat Service Salsciicn
Hoard constitutad by the State Govemment. Entry 44 of
List Il of the Seventh Schedule to the Constitution, as
mentioned earlior, also refors to State Public Services
suggesting that there can be more than ons Sfate
Public Service under the State..... We have indood a
number of such servines under a State .. police semvios,
aducational servine, revenue service ote. State Public
Servicas may be canstituted or established sither by
a law made by the State legislature or by rules made
under the proviso to Aricle 308 of the Censtitution or
even by an executive order mads by the Stale
Government In exercisne of its powers under Article
162 of the Constitution, The recriltment and aendillons
of sanice of the officers and servants of the State
Government may also be regulated by stetule, rules or
execulive orders The administration of 2 servies under
a Siate involves broadly the fellowing functions: i
the organisation of the Civil Service and ihe
determination of the remunsgration, conditions of

SIERDYA S0 gh
at BLMC BS
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service, expenses and allawances of persons serving
in it (i) the manner of admitting persons 1o civil
service: (i exorcise of disciplinary centrol over
members of the service and power o transfer,
suspend, remove or dismiss them in the public
interest as and when occasion to do so arises. [ ]

{emphasts stippliad)

150 Thus o determine wnether the powsr lo enacl a legisiation |s traceable 1o
zntry 41 of the Stale List, it s necessary 10 examine wheather (hat legislation
cantaing provisions regulating the recrullment, conditions of service, and exercise
df contral Including power 1o transf‘er‘ and suspend. It is with this approach in mind

diat wa nead lo examine the Delhi Fire Satvice Act 2007

151 The Delhi Fire Service Aot 2007°° was enacled by Lhe Legislalive Assembly
of NCTD {6 provide for "maintenancs of @ fire service and 1o make maore effeciive
pravisions for the fire safery prevention and fire safely measures in carlain
puildings and premises in the National Capital Territory of Delhi and the mallers
connected therewlth.” The Delhi Fire Sarvice Act 2007 is a comprehensive Acl
which replacea three legislations or, as the case may be, rutes which operaied in

NETD:

& The United Provinces Fire Safety Act 1944, as extended to Delhi. The Acl
was notified by the Governor of the United Provinces in exercise of the
powers assumed by him under a Praclamation issued under Saction 93 ol the

Government of India’ Act 1935, The Act was enacted o constitule and

W[l i Seivive: &at 2007, Detlnset 2 of 200
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maintain e provinclal fire service in the United Provinces for siaffing and
aperating the fire brigades;

b. The Delhi Fire Setvice (Subordinate Services) Rules 1945 framed urder
Section 241{1)(b} and Sedtion 241{2}(b) of the Gavernment o India &n
19355 and

¢ The BEelhi Fire Pravention and Fire Salety Act 1986. THe Aot which was
enacted by  Parllament focused on making effective provisions for  fire
prevention and fire safely measures In the Union Territory of Delhi It did re
cantaln any provision related 1o maintenanics of a fire service’.

152, The purpose af the Delhi Fire Service Acl 2007 is 1o provide for
‘maintenance of 2 fire service". Section 2(l) defines ‘Fire Service' o mean the Dalh|
Fire Service constiluted under Section 5 of the Act. Section 5 siipulates 1he
conslitution of @ fire service. In lerms of Seclion 5(a), the Fire Service shall consist
of such numbers in several ranks and have such organization and such powars.
functions and duties as the Government may determine. In terms of Section 5(h,
the recruitment to, and the pay, allowances and all other conditions of service «f
the members of the Fire Service shall be such as may be preseribed. Section 3
stipulates that there would be one fire service for the whale of Delhi and all officers
and subordinate ranks of the fire service shall be liable for posting to any branch
of the Fire Service. Chapter 1| af 1He Acl provides for the organization
superintendence, control and maintenance of the fire serine. Chapter Il proviges

for the contral and discipline of the fire service.

M Ezction 55 Trm Delle Fire Sanies &) 2007
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153 THe Delhi Fire Service Is constituted under the Delhi Fire Service Acl 2007,
spgcied by lhe Legislative  Assembly af ‘NCTD. Provisions relalng 1o
aaministration, recruitment and conditions of service have bean provided in the
framework of the Act In terms of Seclion 4, the superintendence of, and control
over, 1he Fire Service vests in the Govermment, as defined in the Act. Sectien b
provides lor the classification of pests of lhe Fire Service intw Group A, B, Cand D
posts. Section 7 stipulates that the Government shall make appolintments 1o any
Group & or Group B posts after consultation with the Wnion Public Service
Cammission. Section 8 slipulates the appointment of 3 Director of the Delhi Fire
Semvice for the direction and supervision of the Fire Service In Delhi. Section 14
sipulates that the Central Clvil Sérvices (Conduct) Rules 1964 and the Cenlral
Civil Services (Classification, Control and Appeals) Rules 14965 and ihe Central
Civil Services (Pension) Rules 1872, as amended, shall be extended mutalis

mutandis to all employees of the Delhi Fire Service.

184 Furhermore. under the powers conferred by Section 63 of the Act, the
Lieutenant Governor has notified the Delhi Fire Service Rules 2019, regulating the
astablishment, organizauon, and management on the Services. Rule @ provides
that the recruitment to various ranke in Fire Service shall be made in accordance
wilh the recrultment rules notified by the Government. Rule 10 provides that the
pay and allowances for various ranks in Fire Service shall be in accordance with
{he recommendalions of the Pay Commission or any olher authonty as rmay be

appointed by the Government.
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155.  On an analysis of the Pravisians af the Delhi Fire Service Act 2007 and {he
Rules of 2018, itis clear that the statute includas posts, their recruitment process,
salary and allowance, disciplinary pewer and conlral — all of which arz constituerts

of a "service” under Entry 41 of the State List. as held in Raman Law Keshav La|

(supra), Thus. the Delhi Fire Service Act 2007 was enacted by the Legislative

Assembly of NCTD in exercise of its power under Enlry 41 of the Siats List

156 NCTD has already exercised its legislative power relating lo Entry 41 af (he
State List However, the conlours of "services” are very braad, and may ke ralated
to even “public order” ‘police”, and “land" — which are outside the legislanve
domain and executive domain of NCTD. The guestion that IhE]"IEr‘I'IE‘I'gE’E 15 Whia

‘sarvices” are wilhin the domain of NGTD

N. “Services” and NCTD

157, Now that we have held that NGTD has legislative and exacltive power with
respact lo "services” urdar Entry 41, a natural question that arses is as o the
extent of control of NCTD over "services” Tha question becomes perlineri
because the three entries (public order, police, land), which are excluded from the
scope of NCTD's legislative power. also have some relalion with "services”™ This
Court must create a distinelion between "ssrvices” to be contrelled by NCTD and
the Union In relation to NCTD, The fistinetion must be drawn Keaping In mind the
ambit of legislative and executive power conferred upen NGTD by the Constifutior
and the principles of constitutional govemnance for NCTD laid down in the 2018

Constitution Beneh judgment,
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158, This Gourt has laid down Lhat (he scope of an Entry in the Seventh Schedule
noeds to be read widely. In |K Saksena v. State of Madhya Pradesh™, a four
iudge Bench of this Court neld that the entries in Schedule VIl have 10 be read in
neir wides! possible amplitude. The Bench hetd thal the area of legisiative
competerce defined by Entry 41 is far more comprehenslye than that covered by
Anicle 308!

o || |5 el sttied hat the entries in thase legislative

lists in Schedule VI are (o be construed in el widsst

possible amplitude; and each general word used in susn

entrigs musl be hald 1o comprenend anaillany or subsidiary

matiers. Thus cansiderad, it is clear that the scope of

Entry 41 is widar than the matter of regulating the

cecruitment and condions of servige of public

servants under Article 309, The area of legistative

competence defined DY Entry 41 is far ‘more

comprenensive than that covered by 1he groviso lo

Arnticle 309."

(emplidsls added]

153, But, inour context, we may naot e able to read Entry 41 in relation to NETD
in the widest possible sense bhecause all aptries in List I {including Entry 41) need
0 be harmonized with the limilation laid down in Article 239AA(3)(a) on NCTD's

legislatlve and sxeculive power by excluding matiers related to 'public order’,

‘wolice’”, and land’

1680 The legisiative and executive power of NCTD pver Entry 41 shall not extend
aver 1o senvices related to "public order”, “police”, and Yand". However, legislalive
and exécutive power over services such as Indlan Administrative Services, of Joint

Cadre services, which are relevant for the implementation of policies and vision of

W (1878) 4 SCC 150
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NCTG in terms of day-to-day administration of the region shall lle with NCTD
Officers thereunder may be serving In NCTD, even if they were not recrited by
NCTD. In such a scenario, it would be relevant to refar, as an example. to some af
the Rules, which clearly demarcate the conirol of All India ar Joinl-Cadre services
between the Union and the Slates. NCTE, similar to other Stales. also represents
the representative form of gavernment. The invalvement of the Union af Indis i
the adminisiration of NCTD is limited by constitulional provisions. and any furdier

expansion would be contrary fo the constitutional seheme of dovernanoe

167. We =hall take the example of the Indian Administrative Service (Cadre)
Rules, 1954, which deal with the posting of |AS Officers. Rule 2{a) defines 'cadre
officer” to mean 3 member of IAS. Rule 2({b) defines '‘Cadre post as anv post
specified under item | of each cadre in the schedule to the Indian Adminisiralive
Service (Fixation of Cadre Strength) Regulations, 1955, Rule 2(c) defines ‘Slata
o mean a State specified in the First Schadule of the Constitution and inaludas 4
Union Territory. Rule 2(d) defines 'State Govemnment concerned', in relation fo 4
Joint cadre, 1o mean the Joint Cadre Authotity, The constilution and compuisitian
of a “Joint Cadre Autharity’ is understood with refersnce to the Al Indiz Services
{Joint Cadre) Rules 1972 The 1872 Rules apply to a “Joint Cadre canstitulad for
any group of States other than the Joint Gadra of Unipn Tarritories "% Rule 3 of the
IAS (Cadra) Rules 1954 provides for the: conslitution of cadres for pach Stale or
graup of Stales "as a 'Slate Cadre’ or, as the case may be, a“Joint Cadre™ Ruls
5 empowers the Cantral Government to dllocate cadre officers 1o VAROUS cadres,

Intarms of Rule 5(1), the allocation of cadre officers |o the various cadres shall be

¥ Graen 1A din Serices (i Cadro) Rulns 1977
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made by the Central Government in consultation with the State Government af the
Siale Government concerned. Rule 7 stpulates that all appointments to cacdre
posts shall be made “on (he recommendation of the Clvil Services Board' — by the
Siate Government “in the case of @ stale cadre”, and by the State Governmeant
cancermed, as defined in Rule 2(d), "inthe case of & joint cadre”. Under Rule 11A,
ihe “Govermment of thal State” is provided with powers (o lake decisions under
Fule 7 (and other manlioned rules) in relation 1o the members of the Joint Cadle
Service “serving it connection with the affairs of any of the Censtituent States”. A
combinec reading of Rules 2, 7, and 114 indlcates that the postings within the
eiate Cadre as well as Joint Gadre of a Constiluent State shall be made by the
“GSovemment af that State”, that is, by the duly electad government, In our case, It
shall be the Gevernment of NCTD. We accordingly hold that references 0 "Stale
Government' Ih relevant Rules of All India Services or Joinl Cadre Services, of
which NCTD s & part or which are in relation to NETD, shall mean lhe Government

af NCTD

162 We reiterate that in light of Article 238AA and the 2016 Constiution Bench
udgment, (he Liedtenant Governor is bound by the aid and advice of the Council
of Ministers of NCTD in relation to matters within the legislative scope of NCTD.
Aswe have held that NCTD has legislative: power aver “sarvices" (excluding ‘public
order’, ‘police’. and 'land’) under Entry 41 in List II, the Lieulenant Governar shall
5e bound by the decisions of GNCTD on services, as explained above. To clarify,
any reference o “Lieutenant Govemor' over services [excluding services related
lo ‘public order, ‘police’ and 'fand’) in relevant Rules shall mean Lieutenart

Governor acting on behall of GNCTL.
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163, The diviston of adminisiralive powers between the Union and the NCTD as

explained in this section must be respectad.
0. Conclusion

164, In view of the discussion above, the following are our conclusions

a. There dees not exist a homogeneous class of Urion Territories with

similar governance structures;

b. NCTD is not similar lo other Union Territories. By virtue of Article 23044
NCTD s accorded a "su/ generis" status. seting il apart from other Unitn

Terrtaries:

€. The Legisiative Assembly of NCTD has compelence over entries in List
Tand List 1l except for the expressly excluded entries of List 11 In
addition lo the Entries in st |, Parllament has legislative compelence
over all matters in List [l and List Il in r&lation ia NETD, including the
antries which have been kept our of 1he legislative domain of NCTD by

virtue of Arlicle 239AA(3)(a):

d. The executive power of NCTD Is co-extensive with its legislative power,
that is. it shall extend to all matters wilk respect to which it has the power

10 legislale:

e The Union of India has execullve power only over the three anlries In

List 1l aver whick: NCTD does not Have iegislative competence:
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The executive power of NCTD with respect to entries in List Il and List
11 shall be subjgel to the execltive power expressly conferred upon the

Unian by the Gonstitution er by a law enacted by Parllament

The phrase ‘insofar as any such matter is applicabie to Union Territories
in Arlicle 239AA(3) cannot be read to furthet exclude the legislative
power of NCTD over enirles in the State List or Concuirent List ovar

and above hose supjects which have been expressly excluded,

 Wwith reference to e phrase "Subject to ihe provisions af this

Constitution” in Arlicle 239AA(3), the legislalive power of NCTD is to be
quided, and not just limiled, by lhe broader principles and pravisions of

the Constitution; and

NCTD has legislative and executive power aver "Sarvices”, that s Eniry

41 af List || of the Seventh Schedule because:

(I) The definition of State under Section 3(58) of the General Clauses
Act 1897 applies to the term "Stale” in Part %IV of the Constitution.

Thus, Part X1V is applicable to Union territaries; and

(1) The exercise of rule-making power under the proviso o Article 309
does nol oust he legislalive power of the appropriate authority 10

make laws over Entry 41 of the Stale List.
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