REASONS IN SUPPORT OF RESOLUTIONS PASSED IN THE ALL INDIA LOKAYUKTAS CONFERENCE HELD AT BHOPAL ON 10-10-2010.
1. The Fourth Report of the Second Administrative Reforms Commission recommends amendment of the Constitution for creation of Institution of  Lokpal or Rashtriya Lokayukta  at the Centre and to make it obligatory on the State Governments to establish the institution of Lokayukta in States.  These recommendations are contained in Paras 4.3.15 & 4.4.9 of the Report.
2.
Both the Rashtriya Lokpal  and Lokayuktas in States are recommended to be  Multi Member Bodies.  The composition proposed for Lokayukta is a judicial Member in the Chair, an eminent jurist or eminent administrator with impeccable credentials as a  Member and the Head of the State Vigilance Commission as the ex-officio member.  It is recommended that the Chairperson of the Lokayukta should be selected from panel of retired Supreme Court Judges or retired Chief Justices of High Court by a selection Committee comprising the Chief Minister, Chief Justice of the High Court and Leader of the opposition in the Assembly.  
3.
Regarding the jurisdiction of Lokayukta, it is proposed that it should be confined to cases of corruption against Ministers and MLAs. The Lokayukta is not to look into the grievances of general public. The State Vigilance Bureau should be brought under the control of Lokayuktas.  
4.
The professed rationale for making Lokayukta a three member body is that expertise and insight of more than one person would be essential for, transparency and objectivity.   Apart from making it more  immune to extraneous influence, the inclusion of the member from the Vigilance Body in the proposed Multi Member Body is purportedly for providing an organic link between the institution and the Vigilance Body. 
5.
Justification given for confining Lokayukta’s jurisdiction to corruption cases only against Public Functionaries and MLAs is that it would neither be appropriate nor feasible to make this institution investigate petty cases against junior functionaries as its primary effort.  Therefore, its jurisdiction should be confined to corruption cases.   
6.
All the Lokayuktas present in the “All India Lokayuktas Meet” have examined, deliberated and considered the recommendations made  the reasons and justification given in the report there for. Besides aspect of in the light of working and practical experience gained  during the functioning of the institution. The recommendations if implemented will lead to operational difficulties, practical problems and will not be conducive to the  interest of the institution or in achieving its aims and objectives.
7. 
Composition of the Institution :-

At the outset, it is submitted that increasing the number of the members of the Tribunal does not ipso facto mean increase in expertise or insight,  so as to lead to greater transparency or objectivity.  The Constitution of the members of any Tribunal, of necessity, has to depend upon the aims and objectives sought to be achieved by the Tribunal and the availability of the most suitable and  competent person for the said  assignment.   The mere numbers of persons is not a relevant consideration. In the case of Lokayukta, who is expected to deal with high profile cases including those against Politicians and Ministers, it require a person of independent character, will and determination,  fearless, capable of withstanding political and bureaucratic influence and pressure.

He has to be a person with impeccable integrity, having a judicial approach and capable of humanizing and rendering justice.  These are the sterling qualities required in the Lokayukta/ ombudsman if we trace its origin from Scandinavian countries.



The qualities as outlined above are the essential requirement for a person for discharging the functions of Lokayukta.  The proposal to have a judicial member in the Chair and the second member being an eminent or an able administrator, with the third Member being Chief of the State Vigilance Commission as the ex-officio member, is fraught with inherent risks.   There could be a difference of opinion among the members which could result in delay and disposal of complaints and lack and absence of judicial approach in case the member is an administrator or the Chief of the State Vigilance Commission.  Possibility of being susceptible to political or bureaucratic influence or extraneous factors can not be ruled out if members are from the executive as compared to the attitude and ethos of judicial member as Lokayukta.  It needs to be recognized that despite all the criticism for delays and aberrations in the judiciary, it still enjoys confidence of overwhelming majority of citizens, which can hardly be claimed for Administrator or the Vigilance Chiefs.  Accordingly, the confidence which is reposed in the Lokayukta, being a former judge, by the people is more than what it could be for a Multi member Body.  Besides, the proposed institution could run into the trouble by appointments from all the  streams not being  made on time rendering the functioning  not feasible till the same is done.   In the instant case, the experience of the institution being headed by the Lokayukta and wherever additional assistance is required by an Uplokayukta again mostly judicial officers,  has been found to be successful and an enriching one.

It is thus submitted that the recommendations of the second Administrative Committee proposing the  institutions of Lokayukta to be a Multi-Member Body will pose operational difficulties and will not be conductive to the efficient working of the institution. The Lokayukta should be an institution headed by the Pramukh Lokayukta or Chief Lokayukta.  If for some reason the Government wishes to insist on the Lokayukta being a Multi-Member Body then the other members should be from judiciary either experienced and senior High Court Judges or retired District Judges.  There is no need to have the Vigilance Commission Chairman as a Member of the insititution.  The State Vigilance Commission or the Anti-Corruption Bureau should function under the supervision and control of the State Lokayukta. 
In the light of the foregoing reasons, it is submitted for consideration that firstly the Lokayukta should be an institution headed by Permukh Lokayukta or Chief Lokayukta and aided by the Lokpals.  However, if the Govt. provides and decides it should be a Multi member Board then the other member should be from judiciary either High Court judges with experience or retired District Judge with the Vigilance Commission functioning under the supervision and control of the State Lokayukta.  

8.
Jurisdiction :-


Coming to the question of jurisdiction of Lokayuktas, it has been proposed that the jurisdiction should be confined to corruption cases only against Ministers and MLAs with legitimate public grievances and cases of mal administration and corruption by public servants being excluded.  It has been duly recognized by the First Administrative Reforms Commission that corruption and wrong doings by Ministers or political personalities can hardly bed one without the complicity or connivance of the public servants/bureaucracy. 


The function and role of a Minister and a Secretary  in any transaction is integrated and complimentary to  one another.  It is not possible to know where the role of one begins and that of other ends.  It is acknowledged and recommended that wherever there are allegations of corruption against a Minister and is also against a public servant or bureaucrat in respect of the same subject matter or transaction, then it should be investigated by a single agency namely the Lokayukta alone.  It would neither sub-serve the ends of justice nor be conducive to an  expedited resolution to have two different bodies conduct the probe in the same matter and may be reaching different conclusions.  It would save considerable manpower, effort and judicial and administrative time to have  a single agency conducting the probe for the Minister as well as the senior bureaucrats/ public servants etc.

At present, the Chief Minister (CM) falls within the jurisdiction of the Lokayukta in some of the States while in others CM has been excluded.  It has been proposed on the recommendations of the Second Administrative Reforms Commission’s that CM should come within the jurisdiction of the Lokpal or Rashtriya Lokayukta.  It is submitted that inclusion of the CM within the jurisdiction of the State Lokayukta enhances the image and acceptability of the institution in as much as  a highly placed person as the C.M.is within their jurisdiction, which encourages the common man who has grievances, actionable under the Act to approach the Lokayukta.  It is, therefore, recommended that the provision regarding the C.M. falling within the jurisdiction of t he State Lokayukta, be retained.

Rather it has been acknowledged and recommended that wherever the role of any public servant or bureaucrat in allegations of corruption against Minister has seen, the same ought to be investigated by the Lokayukta alone.

At present, the Chief Minister falls within the jurisdiction of the Lokayukta in some of the States while in others CM has been excluded.  It has been proposed on the recommendation of the Second Administrative Reforms Commission’s report that the CM should come within the jurisdiction of the Lokpal or Rashtriya Lokayukta.  It is submitted that inclusion of the CM within the jurisdiction of the State Lokayukta enhances the image and acceptability of the institution in as much as the high person as the CM is within their jurisdiction, which encourages the common man also who has grievances actionable under the Act to approach the Lokayukta.  It is therefore proposed that the provision regarding the CM falling within the jurisdiction of the State Lokayukta, be retained.

9.
Subject matter of Inquiry :-


It has been proposed that the Lokayukta’s role should be confined to cases of corruption alone.  The direct evidence of corruption against seasoned Ministers and politicians is not always easily available.  The infrastructure and investigative machinery available at the disposal of the Lokayukta requires to be strengthened and augmented.  The absence of adequate manpower and infrastructure with the Lokayukta cannot be taken as  factor for curtailing jurisdiction. It is recognized that without removing maladministration and redressal of grievances, it would not be possible to eradicate corruption and achieve good governance.  The experiment of Lokayukta investigating cases against bureaucracy/or public servants in the States which have conferred this jurisdiction on the Lokayukta has proved to be successful and results have been encouraging.  The Lokayukta and Uplokayukta being assisted by the Police or Special Police has proved to be quite effective than the State Vigilance Commissioner, Anti-Corruption Bureau handling such cases independently.


The jurisdiction should not be confined to corruption alone but also include mal-administration and redressal of legitimate grievances emanating from the allegations against public functionaries.
Besides, necessary concomitant of good governance is removal of mal administration and redressal of legitimate grievances.  Infact without achieving the latter, the stoppage of the former is not feasible. 
